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The debate about justice and health care has occurred largely at a remove from the institutions it

concerns; it has been about our most general moral principles, and about what things we value. This debate

has foundered. But if the debate is turned in another direction, toward some moral principles that are widely

accepted within those institutions, and toward principles that have to do with control over allocation

decisions rather than with actually how to make those decisions, agreement may be nearer at hand.

The American health care system has long been
criticized for its injustice. The absence of uni-
versal coverage and the reliance on employer-

based health insurance and patient ability to pay cre-
ate financial barriers that limit access and produce
high levels of under- and uninsured. Further, the dif-
fuseness of decisionmaking within the American
health care system precludes a coherent process for al-
locating health care resources.' The growing domi-
nance of managed care organizations raises both ex-
pectation and apprehension about improving the jus-
tice of the American health care system. How can we
evaluate the justice of a managed care organization's
allocation of resources? What set of criteria can we use
to determine when managed care's denial of benefits is
just or unjust?

Two Dimensions of Justice in Health Care

Issues related to justice in health care can be divided
along two dimensions: access and allocation.^ Ac-

cess refers to whether people who are—or should
be—entided to health care services receive them. Al-
location refers to determining what resources should
be devoted to health care, at three distinct levels.̂  At
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the social level, allocation refers to the proportion of
Gross National Product, the government budget, or a
company's revenues that should be devoted to health
care. At the service level, allocation refers to what
health services people should be guaranteed as part of
a basic benefits package, or which services should re-
ceive the highest funding priority. At the patient care
level, allocation refers to which specific patients
should obtain naturally or socially scarce services,
such as organ transplantation or in-patient psychiatric
care for depression. Managed care organizations are
involved in allocation at both the service and patient
care level.

Access and allocation are related. One of the main
allocating decisions is whether to use resources to in-
crease the number of people entided to specific ser-
vices or to expand the range of services provided. For
instance, the Oregon Medicaid reform plan opts "to
assure everyone basic health care rather than to offer a
larger but unevaluated collection of benefits to some
of the poor while excluding others from anything but
emergency services."'' Nevertheless, access and alloca-
tion are conceptually distinct: After we decide that
people should have access to health services, it is al-
ways a further question to delineate precisely what
services they will be guaranteed.

While some managed care organizations have ac-
cepted some responsibility to ensure access for the
uninsured,' whether managed care organizations—
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and those who fund them—have
such an obligation and how far such
an obligation extends are complex
and unresolved issues. Conversely,
the fair allocation of resources at the
service level is an obligation all par-
ties, including managed care organi-
zations themselves, agree they have."̂
The very nature of managed care fi-
nancing and delivery makes defining
benefits inescapable; receiving a fixed
budget to provide services for a de-
fined population necessitates judg-
ments about what services should be
guaranteed and what should be left to
members' discretion. Indeed, an ad-
vantage of managed care is that there
finally is a natural locus in the VVmer-
ican health care system for service
level allocation decisions. What con-
stitutes a just allocation of health care
resources at the service level for man-
aged care organizations?

Principles for the Just
Aiiocation of Heaith Care
Resources

There have been many different
substantive methods proposed

for the just allocation of health care
resources, including cost-effective-
ness, age-based rationing, the pru-
dent insurer method, and the fair op-
portunity method.^ Yet even their
proponents acknowledge that these
substantive methods have serious
philosophical and practical problems
that constrain their use for the just al-
location of resources. For instance,
cost-efFectiveness is a method used to
evaluate both the outcomes and costs
of medical interventions, usually in
the form of dollars per quality adjust-
ed life years (QALYs), to define the
comparative health benefits and costs
of various medical interventions.
While cost-effectiveness is strongly
endorsed by many, the U.S. Public
Health Service's Panel on Cost-EfFec-
tiveness in Health and Medicine enu-
merated several practical difficulties
with cost effectiveness: the incom-
mensurability of QALYs for different
illnesses and interventions; the fre-
quent exclusion of the value of time

and opportunity costs; and the
"shortage of data on intervention
costs and effectiveness."* The failure
to incorporate important values such
as privacy and the fair distribution of
benefits creates insuperable philo-
sophical problems that, without the
practical difficulties, limit the use of
cost effectiveness analysis to "an aid
to decision-making, not a complete
procedure for making resource alloca-
tion decisions in health and medi-
cine" (p. 21).

In the absence of defensible sub-
stantive methods for the just alloca-
tion of health care resources, how can
a managed care organization deter-
mine what services should be guaran-
teed as a matter of justice? How can
members determine whether a man-
aged care organization's benefit pack-
age is just? I propose four principles
for the just allocation of health care
resources that articulate widely held
truisms about the American health
care system. The principles do not
describe the allocation of health care
resources per se, but they bear on
how allocation decisions are made.
They are about the allocation of
power over key resource decisions
and thus integrally related to justice.

The principles should not seem
radically novel, but obvious, almost
platitudinous. Just because they seem
obvious does not mean they are for-
mal or vacuous, however. They are
moral principles, expressed in moral
terms with normative content. Nor
should the apparent simplicity and
uncontroversial nature of these prin-
ciples be deceptive. Even in their
most general form, these principles
are helpful guidelines with substan-
tive implications for the design of al-
location policies and practices.

Improving Health Should Be the
Primary Goal. The allocation of
health care resources should aim at
and be justified by the improvement
in people's health.

In some sense, this principle needs
no justification; it seems self-evident,
almost a tautology. After all, what else
are a health care system, physicians.

hospitals, and specific medical ser-
vices for except to improve people's
health? If formal justification is at-
tempted, however, it should appeal to
the idea that health care is dedicated
to a special set of aims or purposes
and that it is the obligation of health
care professionals to pursue these
aims.' The special aim or purpose of
health care is curing disease, relieving
pain and suffering, promoting public
health, pursuing research to improve
health, and so on. What distinguishes
the health care system from the edu-
cational or law enforcement or bank-
ing systems is pursuing this aim
rather than improving reading ability
or reducing crime or enhancing re-
turn on capital. Similarly, pursuing
this aim as a primary interest also dis-
tinguishes the professional obliga-
tions and norms of clinicians from
teachers, policemen, and bankers as
well as the obligations of health care
institutions from schools, jails, and
banks. Any effects providing health
services may have on reading abilities
or crime or economic activity are in-
cidental, either unintended or a
means to the ultimate goal of im-
proving people's health.

The principle of improving health
restates this aim for the allocation of
resources. While there may be dis-
agreement about which allocation is
better at improving people's health,
this principle specifies and restricts
the kinds of reasons that can be given
to justify guaranteeing certain ser-
vices rather than others.

Patients and Members Should Be
Informed. Patients, members, and
prospective members of managed
care organizations should be in-
formed about the allocation of health
care resources and the underlying
data and justification for the alloca-
tion.

The justification of this principle
has many sources, but the strongest
derives from the necessity of respect-
ing individuals as rational and au-
tonomous moral agents, a fundamen-
tal ideal of American society, as well
as the related value of publicity. Indi-
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viduals should be accorded the op-
portunity to devise, revise, and pur-
sue their own life plans.'" For these
choices to be autonomous and based
not merely on whim, they must be
informed and they need to be made
by free and rational individuals acting
from values they affirm."

To respect people as autonomous
moral agents in the health care con-
text requires (1) forging the condi-
tions necessary for their making free
and rational choices and (2) respect-
ing their choices.'^ Providing patients
information about their illness, op-
tions for diagnostic tests, and the
risks and benefits of alternative treat-
ments is necessary because such in-
formation permits "individuals to de-
velop their own aims and interests
and to make their values effective in

If we cannot offer reasons for an ac-
tion or policy that others can ac-
cept—or if we deliberately keep the
reasons secret because others will not
accept them—then the action or pol-
icy cannot be deemed moral. Publici-
ty is a fiindamental requirement of
the democratic process because it lets
people participate in deliberation and
approving decisions,'^ but it does not
apply only to political actions and
governmental policies. Publicity is a
necessary value generally for actions
by private entities that affect critically
important goods and that involve is-
sues of justice. Thus for the allocation
of health care resources to be fair,
publicity requires that it be made
public, whether the allocation is by a
public or private entity.'^ Important-
ly, the standard benefits language

Treating people as autonomous agents requires not just

disclosing the allocation enacted or listing covered

services, but providing an opportunity for them to

consent to the aiiocation.

the living of their lives" (p. 18). This
reasoning has generated the standards
of informed consent.'^ The same ra-
tionale also justifies providing people
with other information relevant to
health care, including information
about the range of services a managed
care organization makes available.
This information is essential for indi-
viduals to organize their lives and
make critical decisions regarding their
life plans—even when individuals do
not have a choice among health
plans. Indeed, the new institutional-
ization of health care delivery requires
reconceiving the notion of informed
consent to include the information
on institutional policies that have a
high likelihood of affecting people's
health and opportunities.'^

The principle of information is
also justified by the ideal of publicity.
It has been argued that a necessary
condition for an action to be moral is
that it can be made public and justi-
fied to those who are affected by it.''

stating that "medically necessary and
appropriate" services are covered fails
to meet publicity; it has too many in-
terpretations, obscuring rather than
accurately informing patients about
what services are covered and why.'̂

Patients and Members Should
Have the Opportunity to Consent.
Patients, members, and prospective
members of managed care organiza-
tions should be given the opportuni-
ty to consent to the allocation of
health care resources that will affect
them.

As with the principle of informa-
tion, the justification for this princi-
ple of consent ultimately rests on re-
spect for persons as autonomous
moral agents; it also appeals to the
closely related reason of democratic
legitimacy.

As noted, respecting people as au-
tonomous moral agents requires not
only creating conditions necessary for
them to make free and rational choic-

es but also respecting their choices.
With regard to allocating health care
resources, treating people as au-
tonomous agents requires not just
disclosing the allocation enacted or
listing covered services, but providing
an opportunity for them to consent
to the allocation. Therefore, justice
requires that those who have to live
with the consequences of the alloca-
tion be afforded the opportunity to
affirm that the allocation refiects their
values.

A related way of justifying the
principle of consent is to appeal to
democratic legitimacy. In a democra-
cy, decisions by politicians about the
distributions of social resources that
affect the citizens' lives, and the qual-
ity of their lives, are legitimate only
when they are based on consent, or
only if they are justified by reasons
citizens affirm. Importantly, citizens
have a correlative obligation to obey
decisions that are legitimate. This
ideal of democratic legitimacy is not
limited to government and narrowly
defined political actions. As the histo-
ry of overcoming racial discrimina-
tion attests, it extends to decisions of
individuals and private organizations
that affect justice and the fundamen-
tal social goods. Because the alloca-
tion of health care resources is a mat-
ter of justice and of fiindamental im-
portance to citizens, it must be
viewed as legitimate even if it is most
frequently handled by private organi-
zations. And citizens will view such
allocation decisions as legitimate only
if they—or their representatives—can
consent to them.

Conflicts of Interest Should Be
Minimized. People entrusted to allo-
cate health care resources should not
make allocating decisions under con-
ditions that could reasonably be ex-
pected to be influenced by direct,
personal financial benefits or penal-
ties.

This principle is the application of
confiict of interest standards to deci-
sions about allocating health care re-
sources. Confiicts of interest arise
when decisions or actions "concern-
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ing a primary interest tend to be un-
dtily infiuenced by a secondary inter-
est."" These secondary interests are
not inherently unethical—indeed, in
the right context, many are virtues.
The problem is that in the context of
responsibility for the health and well-
being of others, they can outweigh or
appear to dominate what should be
the decisionmaker's primary interest
in improving health.

Conflict of interest rules are meant
to minimize the influence of sec-
ondary interests on decisions and
judgments, to ensure that the prima-
ry motivation of those who make de-
cisions that affect the well-being of
others is, in fact, the well-being of
others. Since in most cases it is im-
possible to eliminate the role of sec-
ondary interests, these rules use a
sliding scale, tailoring limits to the
magnitude of the confiict and the po-
tential harm that can result.^" Rules
regarding financial confiicts usually
permit small financial gains but pro-
hibit larger financial gains because of
the increased probability of dominat-
ing primary interests. Stricter limits
are used as the number of people af-
fected by a decision increases or as the
potential harms become more severe.

How does this apply to the alloca-
tion of health care resources? As the
principle of improving health indi-
cates, the primary interest of those
making judgments about the alloca-
tion of health care resources should
be improving people's health. Person-
al financial gain or other secondary
interests should not infiuence the al-
location decisions. Confiict of inter-
est rules should minimize—or, in the
ideal, eliminate—the possibility that
the financial interests of those mak-
ing allocating decisions unduly infiu-
ence the task of improving people's
health.

Differing Interpretations and
Implementations of the Four
Principles

Like laws and constitutional
amendments, these principles

provide a shared framework expressed

in general phrases. Inevitably, reason-
able people will offer differing inter-
pretations of the principles and dis-
agree about how they should be im-
plemented. For instance, with regard
to the principle of improving health
there are at least two sources of po-
tential controversy. "Improvement in
people's health" could be interpreted
in a strictly utilitarian manner, such
as maximizing longevity or QALYs.
Alternatively, improvements might
require not maximization of health
but more evenly distributed improve-
ments so each person's average life
span is improved.

Another source of controversy fo-
cuses on whose health is to be im-
proved: the patients who are sitting
before physicians, the members en-
rolled in the managed care plan, or
the population, whether enrolled or
not, in the managed care plan's mar-
ket? Similarly, the principle of infor-
mation requires that patients and
members be informed, but there is
great interpretive latitude in what
constitutes "informing." Does disclo-
sure by putting the benefits package
on the Web constitute informing pa-
tients and members? Is a more proac-
tive effort required—mailing infor-
mation, holding public meetings, ad-
vertising, and the like?

The consent requirement is also
controversial. The history of political
theory contains a multitude of differ-
ing interpretations of consent.'^'
While the principle of consent sug-
gests the need for explicit consent,
there is controversy over whether the
consent should be ex ante or ex post,
with full information or behind a veil
of ignorance, and whether choice in
the marketplace qualifies as con-

sent.
22

Different interpretations of each
principle can lead to significantly dif-
ferent policies implementing them.
Each managed care organization will
have to offer its own coherent and de-
fensible interpretations of these prin-
ciples and develop policies that co-
here with them. Fortunately, such in-
terpretations are not immutable.^'
Like constitutional interpretation, in-

terpreting and applying these princi-
ples should be viewed as an iterative
process of elaboration and refinement
of the interpretations based on new
policy challenges and revisions of
policies based upon refined interpre-
tations of the principles. However,
some interpretations of the principles
are likely to be better, more justifi-
able, than others. For instance, a
strict maximizing interpretation of
the principle of improving health,
while consistent with utilitarian theo-
ry, seems ethically unpersuasive. In-
deed, Oregon abandoned a strict
cost-effectiveness approach to rank-
ing health services for its Medicaid
program.^^

Yet even without elaborating and
justifying a particular interpretation
of these principles, relying solely on
their general phrasing, there are sig-
nificant implications for the struc-
ture, practices, and allocation policies
of managed care organizations. I
identify six implications, some of
which are familiar and commonly ad-
vocated in the current debate, while
others have received significantly less
attention.

Practical Implications of the
Four Principles of Justice in
Managed Care

First, the goal dictated by the prin-
ciple of improving health pro-

vides a performance-driven standard
for evaluating the allocation of health
care resources. While for-profit man-
aged care organizations are not inher-
ently unethical, this principle estab-
lishes an ethical presumption to pro-
hibit such entities insofar as their al-
location of resources to investor prof-
its inevitably diverts flinds that could
improve people's health. Both non-
profit and for-profit managed care or-
ganizations must allocate resources
for the provision of health services,
administrative expenses, and invest-
ments in the fiiture such as quality
improvement programs, capital ex-
penditures for new equipment and
facilities, and training of personnel.
The difference is that for-profit orga-
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nizations must also allocate resources
for profit. Consequently, the justifica-
tion for the allocation is not only im-
proving people's health but also pro-
viding investors a financial return.

This is not to argue that the alloca-
tion decisions of nonprofit managed
care organizations will always sustain
the principle of improving health
simply because those decisions are
made by nonprofit organizations.
Nonprofit managed care organiza-
tions might divert resources to ends
other than improving members'
health—for example, into amenities
or disproportionately generous
salaries and/or benefits for executive
staff.25 But nonprofit organizations
do not have an obligation to return a
profit on shareholders investment,
and thus do not face the same con-
straint as for-profit organizations on
how their resources may be allocated.
Much of the antipathy toward for-
profit managed care arises because
profit seems inherently to divert re-
sources away from the performance
standard of improving people's
health.

This means there is a prima facie
presumption against for-profit man-
aged care plans. According to their
proponents, the claim that profits di-
vert resources from health is decep-
tive, however. The amount of re-
sources expended for a given im-
provement of health is not fixed.
Through better coordination of care;
redesign of information, laboratory,
and other systems; lower supply costs;
and providing care in more cost-effec-
tive settings, it is possible to improve
people's health at lower cost. Profit, it
is argued, is an essential incentive to
achieve these efficiencies. Moreover,
efficient for-profit managed care or-
ganizations force competing nonprof-
it organizations to re-examine and
streamline their operations.

If allocating health care resources
to profit truly creates a more efficient
health care system that improves peo-
ple's health, then it would overcome
this prima facie presumption. Because
it is a performance-driven standard,
such a claim is not a matter of market

or antimarket ideology; it can be as-
sessed empirically. There are minimal
data on this issue, and data compar-
ing other for-profit and nonprofit
health providers are contradictory
and inconclusive.^'' The experiences
of some for-profits are not encourag-
ing in ensuring that the focus is im-
proving health care. A CEO of a for-
profit managed care organization ex-
plained his experience:

The difficulty is that market pres-
sures are extremely short term.
Stock analysts who follow compa-
nies want them to perform to the
calculated profit estimates every
quarter . . . .[W]hen [Wellpoint
Health Networks] became publicly
held, and listed on the stock ex-
change, for the first time ever there
were incredible pressures for
achieving our goals for quarterly

If studies are needed to vindicate
the allocation of health care resources
to profit as justifiable and just, cur-
rent for-profit managed care organi-
zations are justified only if they are
participating in these studies. Their
future status depends on the results of
the studies.

The principle of improving health
also compels critical examination of
the allocation of resources within
managed care organizations according
to whether they promote people's
health. Some programs, such as per-
suasive advertising, high administra-
tive costs, and plush hospital rooms,
appear less justifiable than others.
Billboards, newspaper ads, and com-
mercials divert health resources from
improving health to marketing and
appear unjust. Again, this prohibition
on allocating resources to advertise-
ments is prima facie; advertising
could be justified as an essential
mechanism to the ultimate goal of
improving people's health.

But the claim seems implausible.
Advertisements do not seem to be an
essential incentive to creating better
information systems or to providing
care in the most appropriate setting.
At best, ads are a by-product of mar-

ket competition as organizations try
to retain or expand market share. To
justify advertising would then require
an intricate claim demonstrating that
market competition is the best mech-
anism for improving people's health
and that persuasive advertising is es-
sential to market competition. Adver-
tising that informed people about the
allocation of resources and the rea-
sons for including certain services and
excluding others could be justified by
the principle of information, which
provides a useful standard for regulat-
ing appropriate advertising in health
care. However, billboards that pro-
claim "We are your health plan, not
your doctor" or "We hear you" do not
seem justified either by the principle
of improving health or the principle
of information.

The principle of information of-
fers a third implication: "gag rules"
are unjust. "Gag rules" are intended
to prevent physicians from informing
patients about services that may be
appropriate to their medical condi-
tion but are not offered or covered by
their managed care organization.
They prevent patients from knowing
what services the managed care orga-
nization covers and, therefore, why it
has not covered the specific service
that may be appropriate to their dis-
ease. In some cases, there may be very
good reasons for not allocating re-
sources to cover particular services:
there may be insufficient data proving
the intervention is beneficial; if it is
beneficial, it may be too cosdy or its
comparative cost-effectiveness may be
adverse; or, more controversially, pri-
ority may be given to preventive ser-
vices rather than supportive services.
But by withholding this information,
patients are kept in the dark about the
appropriateness of the service and
why it is not being covered. Clearly,
hiding essential information about
the allocation of resources both fails
to treat patients as autonomous moral
agents and violates publicity. Protect-
ing the managed care organization
against patients' negative reactions is
certainly not a valid justification for
withholding information.
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Consenting to Allocation
Decisions

The principle of consent leads to a
fourth implication: the creation

of forums for patients to consent to
the allocation of resources within
managed care organizations. The im-
plications of the principles of improv-
ing health and information are nega-
tive, since they lead to prohibitions of
unethical practices; the implication of
the principle of consent is positive, re-
quiring the creation of practices.
Consequently, it can generate more
disagreement. Not only do reasonable
people disagree about what consti-
tutes valid consent, judgments about
what policies and practices are appro-
priate to the unique circumstances of
diflFerent managed care organizations
will vary.

At best, four core organizational
elements must be considered to oper-
ationalize consent: who, what, when,
and how. The first element, "who,"
concerns the locus of consent—^what
forums, committees, or boards will
consent to the allocation and how
will patients be represented? At the
most minimal, there could be open
forums or hearings in which the orga-
nization's managers inform members
and patients about the allocation of
resources or a list of covered services
and solicit responses from whomever
attends. Conversely, there might be
surveys of members about broad
principles or specific allocation deci-
sions. More comprehensively, policy
committees or advisory boards re-
sponsible for decisions involving the
allocation of resources, such as service
coverage, could include member rep-
resentatives. Some managed care or-
ganizations could—and do—have
members and patients represented on
their boards of directors that must ul-
timately approve all allocation deci-
sions.

The second element is the domain
of consent: what substantive alloca-
tion decisions are patients supposed
to consent to? There is interpretive
latitude here. Consent might be to
the broad principles or values that

guide the allocation of resources; or
to the ranking of broad categories of
coverage, such as preventive services
or rehabilitative services; or to the
coverage of paradigmatic or salient
services, such as mammograms for
women under fifty, or chiropractors.
Alternatively, consent could be to the
weighting of outcomes to be used in
cost-effectiveness analyses, or even
more comprehensively, the ranking of
intervention-condition pairs such as
were used in Oregon.

The third element broaches the
matter of timing: when in the process
of allocating resources is patients'
consent solicited? Members and pa-
tients could be asked to consent early
in the process, when broad principles
or the general benefits language are
designed. Alternatively, they could be
consulted at the end to endorse allo-

Consent and the Market

There are many diflFerent ways of
combining these four elements,

creating a spectrum of consent
processes that range from the mini-
mal to the comprehensive. One ap-
pealing way to implement consent is
through the market: people could
consent to the allocation of resources
by choosing in the market among
competing managed care organiza-
tions that offer different benefits
packages, embodying different
schemes of allocating resources. Mar-
ket consent provides people, as indi-
vidual consumers, with a choice over
a benefits package that they can "take
or leave" but not modify. And this
may be part of its great appeal. It is
simple—it requires no changes in the
internal structure of most managed

Profit seems inherently to divert resources

away from the performance standard of improving

people's health.

cation decisions or assess particularly
controversial coverage decisions.

"How" refers to the pervasiveness
of consent: how systematic is patient
involvement in the process of allocat-
ing resources? Patient consent could
be a one-time event in which mem-
bers and patients comment on the or-
ganization's list of covered services,
covering or disallowing controversial
services, or endorsing broad alloca-
tion principles that affect specific cov-
erage decisions made by others. At
the other end of the spectrum, con-
sent could be integrally woven into an
organization's culture. Members and
patients could participate in all phas-
es of the allocation process, from the
articulation of broad principles and
decisions about paradigmatic services
to surveys about the ranking of ser-
vices, to the establishment of research
priorities and the specification of a
comprehensive list of intervention-
condition pairs.

care organizations; familiar—it uses
the existing mechanism of annual en-
rollment; and not demanding—it
permits members and patients to de-
termine how much eflFort they will in-
vest in consenting to the allocation of
resources.

Market consent in health care has
two weaknesses. Philosophically, an-
nual choice among competing alter-
natives is, at best, a very minimal ver-
sion of consent. It emphasizes indi-
vidualistic choices and precludes—or
does not encourage—collective delib-
eration and weighing of options. Fur-
ther, it does not permit changing or
modifying the options offered. In ad-
dition, for complex issues, such as al-
locating health care resources, con-
sent is rarely thought of as a single
event. In politics, for example, peri-
odic elections for office do not alone
constitute consent. Choice among al-
ternative candidates for office occurs
within an elaborate system that per-
mits citizens multiple other opportu-
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nities to voice their opinions and ad-
vocate and lobby on particular issues.

Even more problematic are the
practical problems of implementing
market consent in the American
health care system. Choice in the
market can qualify as consent only
(1) if consumers actually have choices
and (2) if the range of options from
which people can choose is reason-
ably diverse. Neither of these criteria
currendy is—or is likely to be—ful-
filled in the American health care
market. The majority of workers have
no choice of health plan; their em-
ployers decide from whom they will
receive health care. With no choice of
managed care organization, consent
to allocation is not even a theoretical
possibility. Furthermore, through
mergers and consolidation, the sys-
tem is evolving toward a few large

knowledge, and lack of participation
on the part of members to inefficien-
cy and capture by extremists. Further,
while some managed care organiza-
tions and other health care institu-
tions have experience with eliciting
member participation and consent,
the experience and knowledge about
the "best practices" that effectively re-
alize consent in different circum-
stances is limited; what we know fre-
quently comes from cases that may
not be generalizable.- '̂ Consequently,
establishing and institutionalizing
consent is likely to be an iterative
process requiring a sustained commit-
ment by managed care organizations.

However, such efforts at consent
should not be immediately dismissed
as inherently impractical. First, there
may be practical benefits from estab-
lishing consent procedures: greater

Managed care organizations have pursued cost

reductions without substantial data assuring the

production of high quality health care at lower prices.

managed care organizations offering
fairly similar benefit options compet-
ing in each market.^' Even if people
were offered the opportunity, choos-
ing among two or three similar alter-
natives would hardly qualify as con-
sent to the allocation decisions repre-
sented by the individual plans.

Importantly, overcoming these
limitations of the market model of
consent requires systematic reform of
how employers offer health insurance
and the diversity of options in the
market; managed care organizations
cannot resolve the problems if each is
acting alone. Such systematic reform
seems improbable, and in its absence
managed care organizations aspiring
to make their allocation of resources
just cannot sincerely claim that choice
in the market is effective consent;
they must incorporate into their in-
ternal procedures these four elements
of consent. The problems and diffi-
culties of doing so are significant,
ranging from skepticism, lack of

acceptance of and adherence to re-
strictions of services, less litigation,'"
and an improvement in the sense of
community essential to the most
cost-effective delivery of health ser-
vices.3' Second, procedures for con-
sent to the allocation of health care
resources are necessary for the alloca-
tion to be ethically defensible and
broadly endorsed. Third, in their
drive for efficiency, managed care or-
ganizations have demonstrated the
ability to undertake long-term com-
mitments in areas fraught with prob-
lems and barriers that defied prior ef-
forts, such as developing, implement-
ing, and reporting outcomes and
quality measures. Redirecting such
experience could be quite useful in
developing procedures for consent.

Consent and Appeals

T he principle of consent further
suggests a fifi:h practical implica-

tion: establishing appeals processes to
review patient grievances about the
denial of services. On this view, griev-
ance procedures should be viewed less
as giving patients what they want and
more as a supplementary consent
process. Even in a well-designed con-
sent process integrated into the cul-
ture of a managed care organization,
both that process and substantive al-
location decisions may be imperfect.
Some patients may not have partici-
pated; subtle barriers, such as lan-
guage, may inhibit the participation
of others; and even conscientious rep-
resentatives to boards and committees
may not necessarily represent all
viewpoints. Further, substantive deci-
sions may be wrong because of the
unfairness of the principles used to
guide the allocation, the inadequacy
of the information used, or the inap-
propriateness of the application of the
principles to particular services. An
appeals process is a safety check on
both procedural and substantive er-
rors. It allows those excluded from
the consent process to express their
views and a reassessment of actual al-
locations in light of their implications
in particular cases. If the original allo-
cation is sustained, the legitimacy of
the allocation decision and its justifi-
cation are strengthened; if the original
allocation is overturned, the alloca-
tion principles and decisions are re-
vised to reflect more accurately the
values of the managed care organiza-
tion's members. Indeed, the paucity
of cases in an open, easy to use, and
fair appeals process is a prima facie in-
dication of members' consent to the
allocation of resources.

Conflicts of Interest

Finally, the principle of minimizing
conflicts of interest provides the

sixth practical implication: financial
incentives for physicians and man-
agers linked to the reduced use of re-
sources or profitability should be
minimized or, ideally, eliminated.
Many managed care organizations
use flnancial incentives that are linked
to withholding tests, interventions.
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and specialist referrals.'̂  Those with
authority for a managed care organi-
zation's allocation of resources may
have financial incentives that are
linked to profits, low medical-loss ra-
tios, or reduced use of services. These
incentives attempt—or appear—to
make the physicians' and managers'
personal financial interests rather than
improvements in people's health
guide allocating decisions.

It may be impossible completely to
disconnect financial incentives from
the allocation of resources and prof-
itability.'^ Even salaried physicians
who receive no bonus recognize that
the level of their salary next year, the
number of patients they must see, and
even the existence of their managed
care organizations may be linked to fi-
nancial performance and, therefore,
the allocation of resources. Neverthe-
less, it is possible to prohibit the fi-
nancial incentives that create the most
flagrant conflicts of interest, namely
those directly linking—or appearing
to link—payment with the withhold-
ing of services. These links create con-
ditions that increase the likelihood of
personal gain. By developing rules
that attenuate the link between finan-
cial reward and allocation decisions, it
may be possible to minimize the like-
lihood that other flnancial arrange-
ments threaten patients' health.

The principle of minimizing con-
flict of interest does not prohibit
many other financial incentives, in-
cluding some forms of capitation. Fi-
nancial incentives linked to improve-
ments in health-related outcomes,
such as reductions in morbidity or
mortality or improvements in satisfac-
tion, are ethical. '̂* Capitation is a
funding mechanism that requires the
allocation of resources to meet the
health needs of the specifled popula-
tion. Ethical concerns arise not be-
cause of the flinding mechanism but
because of the processes that are used
to allocate the capitated and limited
resources. The ethical problem with
capitation is that the reasons behind
the allocation appear not to be peo-
ple's health but physicians' flnancial
benefit. If capitated payments were al-

located in accord with these principles
of improving health, information,
consent, and minimizing conflict of
interest, capitation would be just.

These illustrations are not meant
to be an exhaustive list of the practical
consequences of these principles. Spe-
cific interpretations of these four prin-
ciples in particular contexts will sug-
gest additional policies and proce-
dures that would characterize the just
allocation of resources within a man-
aged care organization.

Beyond Managed Care

While I have delineated princi-
ples of improving health, in-

formation, consent, and minimizing
conflict of interest in reference to
managed care organizations, these
principles apply to all organizations
that have significant responsibility for
the allocation of health care resources,
including hospitals, physician groups,
employers, and governments. For in-
stance, employers increasingly have
control over the allocation of health
care resources by determining how
much will be spent for employees'
health care and further by specifying
health benefit packages.̂ ^ The princi-
ples of information and of consent
would require that employees be in-
formed about the coverage decisions
and how those decisions are justified
by the employer, and that there be a
process for the employees to consent
to their employer's health coverage de-
cisions. Similarly, the decisions of
hospitals that are expanding or elimi-
nating facilities—that is, that are
making decisions about the allocation
of critical health care resources—
should adhere to these four principles.

Nonetheless, applying these four
principles to other organizations raises
at least two difficulties. Unlike man-
aged care organizations and employ-
ers, most hospitals not owned by a
managed care organization lack a de-
flned patient or member population:
whose health is to be improved? Who
should receive information or consent
to allocation decisions? And unlike
managed care organizations, employ-

ers and the government have primary
interests in addition to promoting
health. For instance, government
must provide citizens many other ser-
vices from defense to support for the
arts and education. In addition to—
and in some sense prior to—imple-
menting these four principles for the
just allocation of health care re-
sources, employers and the govern-
ment must confront questions about
the just social allocation of resources,
weighing health care versus other le-
gitimate demands on resources. It
may be desirable that the just alloca-
tion of health care resources is embed-
ded in more general questions about
justice in the workplace and distribu-
tive justice, since it makes choices be-
tween advancing social welfare by
health care or by other services more
explicit and rational.'^ But it also
makes decisions and trade-offs much
more complex and incommensurable.
That said, however, appropriately
modifled, the principles of improving
health, information, consent, and
minimizing conflict of interest can
apply to the social allocation of re-
sources by employers and the govern-
ment—a topic for another discussion
at another time.

Managed care organizations have
pursued cost reductions with tremen-
dous zeal. They have developed strate-
gic plans that require the complete re-
structuring of delivery systems, invest-
ed millions of dollars in information
systems, purchased practices, and en-
gaged in various other activities.
Ofi:en, however, they have done these
things without substantial data assur-
ing the production of high quality
health care at lower prices. While effi-
ciency is a legitimate and important
goal in the provision of health care, it
is not the only goal. We also demand
that the health care system be just.
With the pursuit of efficiency well es-
tablished, it is now appropriate for
managed care organizations to give
justice a high priority. No one can
trivialize the difficulties that will ac-
company the implementation of these
four principles for the just allocation
of resources. As with all worthy en-
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deavors, being just requires sustained
effort and resources over time. If the
market rewards cost-reductions but
not justice, then—if we believe in the
importance of ethics—maybe we
need to create incentives and forces
that also reward the sustained effort
needed to realize justice.
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