
 

Nicole, Uma 

BIOE 6300 

Spring 2018 

 

 

“Neuroethics and Criminal Law:  What do we believe, and what do we want to achieve?” 

 

Introduction 

 

With society’s longstanding woeful issues of drugs, crime, violence, and war, the need for 

reliably consistent moral enhancement is in our immediate future. Neuroscience stands at the 

horizon of being able to intervene in ways on criminal behavior that could create a "better” 

global society, where “better” would mean using potent psychiatric drugs1, externally worn 

devices or implants to limit or eliminate “undesirable” behaviors thereby “creating” better human 

beings2. Moral enhancement is an area of significant interest within the scientific community, 

and in modern times, we have at our disposal time-tested tools of rehabilitation and correction to 

address these legal or moral issues.  However, with overincarceration3 and poverty continuing to 

affect societies worldwide, members of the global scientific community are advocating for 

approaching these problems in new ways via the use of various technologies.  As these 

procedures and devices rapidly are becoming more accurate and providing more insight, this 

                                                      
1 Lucke, Jayne, Brad Partridge, Cynthia Forlini, and Eric Racine. "Using Neuropharmaceuticals for Cognitive Enhancement: Policy and 
Regulatory Issues." Handbook of Neuroethics, 2014, 1085-100. Accessed October 8, 2018. doi:10.1007/978-94-007-4707-4_72. 
2 Zehr, E. Paul. "The Potential Transformation of Our Species by Neural Enhancement." Current Neurology and Neuroscience Reports. January 
02, 2015. Accessed October 08, 2018. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4299867/. 
3 "Global Prison Trends 2018." Penal Reform International. 2018. Accessed August 29, 2018. https://www.penalreform.org/. 
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science will continue to change not only human interactions, but also the foundations of law 

around the world as well4. 

Can we imagine what that sort of society would look like on a national or international scale? 

More importantly, what ethico-legal and social implications could arise from such 

neuroscientific discoveries and what would be the ethical framework necessary to use this 

information on individuals, specific populations and societies? 

 

The imagined future is here: Neuroscience, neuroethics, and criminal law intersect in the United 

States and this growing relationship does much to affect law and social policy. A recent 

empirical analysis dissected the growing popularity of neuroscience and its quantitative impact in 

judicial opinions5. To date, hundreds of cases in the United States alone have been influenced by 

neuroscience and neurobiological evidence. Claims made by defense and prosecution stem from 

ideas on challenging the age of criminal responsibility for minors to whether the defendant’s 

brain forced them to criminal action(s). While claims such as these can easily overstate the 

current science in hopes of sentencing reduction or enhancement; a growing body of 

international support believes in the value of neuroscience and  technology’s ability to reveal 

how morality develops. This could inform more effective therapeutic interventions, and, more 

importantly, the reduction of sentencing or additional punishment in the form of brain 

interventions for criminal offenders.  The hope is that this could lead to a more peaceful and just 

society. A recent study conducted by the Institute for Women’s Policy Research estimated that 

currently in the United States, intimate partner violence alone costs a staggering $9.6 billion in 

                                                      
4 Catley, Paul. "The Future of Neurolaw." European Journal of Current Legal Issues 22, no. 2 (2016). 
5 Farahany, and Nita A. "Neuroscience and Behavioral Genetics in US Criminal Law: An Empirical Analysis.” Journal of Law and the 
Biosciences | Oxford Academic. OUP Academic. January 14, 2016. Accessed April 20, 2018. 
https://academic.oup.com/jlb/article/2/3/485/1918085. 
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treatment and productivity losses6. These are just some of the figures that raise concerns as to 

whether incarceration alone for offenders is making the world a safer place. We are finding 

ourselves asking is there more in some way that could or should be done? 

  

The onus on what more could be done rests with the claims of brain sciences and what they stand 

to do for humanity’s woes. Realistic hopes for such developments and their potential use have 

inspired a spectrum of fears- from the realistic to the quixotic- of their possible misuse and 

intentional a-buse. These concerns are not only present in academic and religious communities, 

but they have also expanded to the general public sphere as well7. 

In response, the beginnings of a neuroethical framework is fastly emerging as a way to address 

this immediate need to assess this usefulness at the national and international level. In 2012, 

President Obama pledged $100 million of State funding in launching the USA’s BRAIN 

Initiative, and a similar amount was pledged for the next ten years in combination with State and 

private funding8.  

It naturally follows that the push for neuroscientific discovery goes beyond American interests. 

Germany, Japan, Korea and China are among the many countries that have pioneered new 

developments to enable the ability to access, assess and affect the brain at unprecedented levels.9 

                                                      
6 McLean, Gladys, and Sarah Gonzalez Bocinski, M.A. "The Economic Cost of Intimate Partner Violence, Sexual Assault, and 
Stalking." Institute for Women's Policy Research. April 14, 2017. Accessed April 27, 2018. https://iwpr.org/publications/economic-
cost-intimate-partner-violence-sexual-assault-stalking/. 
7 Koi, P., Uusitalo, S. & Tuominen, J.”Self-Control in Responsibility Enhancement and Criminal Rehabilitation." 
 Criminal Law, Philosophy (2017). 1-18. https://doi.org/10.1007/s11572-017-9423-z 
8 The $100 million of State money for 2014 was identified as coming from the Defence Advanced 
Research Projects Agency (DARPA) ($50 million), the National Institutes of Health (NIH) (c. $40 million) and the National Science 
Foundation (NSF) (c. $20 million). The private funding was 
identified as being pledged by the Allen Institute for Brain Science ($60 million p.a. for 10 years), the Howard Hughes Medical 
Institute ($30 million p.a. for 10 years), the Kavli Foundation ($4 million 
p.a. for 10 years) and the Salk Institute for Biological Studies ($28 million). Source: Office of the Press 
Secretary, The White House 2nd April 2013, FACT SHEET; The Brain Initiative available at: 
https://www.whitehouse.gov/the-press-office/2013/04/02/fact-sheet-brain-initiative (accessed 04/26/2018) 
 
9 Shook, J. and Giordano, J. “A Principled and Cosmopolitan Neuroethics: Considerations for International Relevance. Philosophy, 
Ethics, and Humanities in Medicine(2014) 9:1 http://www.peh-med.com/content/9/1/1 
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This increasingly plural global society brings with it views that differ profoundly on 

consciousness, personhood and the state’s ability to medically intervene on free and incarcerated 

members of its society. 

One current concept that is of interest to some in research and development  is the potential for 

state-mandated rehabilitative use of DBI(Deep Brain Interventions) on criminal offenders10. 

Although,  it is argued that without valid consent, the state is not justified in directly intervening 

in the brain of criminal offenders11, Thomas Douglas, Ph.D. has been a long-time advocate for 

the use of DBI and other medical interventions for crime prevention and behavior change12. His 

argument for "nonmedical use of neurocorrectives” in the brains of criminal offenders seeks to 

redefine the generally-held principles of bodily integrity and valid consent. In doing so, Douglas 

wisely focuses on interventions that would involve lesser degrees of bodily interference. This 

serves to support his argument that certain crimes should render offenders morally liable to a 

certain “neurocorrectives.” As a result, minimally-invasive brain interventions, such as 

transcranial direct current stimulation(tDCS), could, in theory, require a lower moral threshold 

for imposition on incarcerated people. There need not be a grave and imminent concern for 

society in order to waive the right to bodily integrity, Douglas argues13. 

In waiving the right to bodily integrity, neuroscience would have unprecedented access to the 

brains and bodies of a very scientifically-desirable population. Certain areas of neuroscience "are 

beginning to uncover neural correlates of dispositions towards aggression, impulsiveness, 

diminished empathic ability and psychopathy. They are also already suggesting means of 
                                                      
10 Pugh, Jonathan, and Thomas Douglas. "Justifications for Non-Consensual Medical Intervention: From Infectious Disease Control 
to Criminal Rehabilitation." Criminal Justice Ethics.Taylor & Francis. November 07, 2016. Accessed April 22, 2018. 
https://www.tandfonline.com/doi/full/10.1080/0731129X.2016.1247519 
11 Barn, Gulzaar. "Can Medical Interventions Serve as ‘Criminal Rehabilitation’?." Neuroethics (2016): 1-12. 
12  Thomas, Douglas. 2014.”Criminal Rehabilitation Through Medical Intervention: Moral Liability and the Right to Bodily Integrity”. 
Journal of Ethics.18:101–122. DOI 10.1007/s10892-014-9161-6 
 
13 Douglas, Thomas. "Nonconsensual Neurocorrectives and Bodily Integrity: A Reply to Shaw and Barn." SpringerLink. August 24, 
2016. Accessed April 23, 2018. https://link.springer.com/article/10.1007/s12152-016-9275-6#Sec10. 
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influencing these dispositions in ways that might be thought conducive to rehabilitation in some 

offenders14." In the fields of neuroimaging, neuropsychiatry and neurobiology, increasingly more 

studies are producing high-quality evidence that converges on strong correlations between 

formation of the prefrontal cortex(PFC) and abnormal neural circuitry with aggression, violent 

behavior and even psychopathy.15Positive strides as well as monumental losses propel us 

forward. 

 

The iterative nature of the brain sciences demands that it press onward despite the significant 

unknowns and the potential for Wexelblatt affect in combination with threats to our right to 

privacy as we know it. Thus, we see potential usefulness fraught with ethical difficulties and the 

critical need to develop a framework to assess this "usefulness" at a rate that moves as fast as 

these scientific developments. 

 

 This paper will now proceed in two parts. First, it will frame the debate. Second, in the spirit of 

philosophical inquiry, it will present considerations that will ideally serve to create space for 

critical dialogue.  My intention is to focus on neuroethically-enlightened assumptions regarding 

DBI, moral enhancements, valid consent and bodily as well as mental integrity. 

The Debate 

 As earlier noted,  the brain sciences and neuroethics are tools at the center of what is reshaping 

criminal law in significant ways. For more than twenty years, ethicists have been debating the 

moral and empirical importance of using brain interventions to create a safer society--these 

                                                      
14 Thomas, Douglas. 2014.”Criminal Rehabilitation Through Medical Intervention: Moral Liability and the Right to Bodily Integrity”. 
Journal of Ethics.18:101–122. DOI 10.1007/s10892-014-9161-6 
15 Chialant, Doriana, Judith Edersheim, and Bruce H Price. 2016. “The Dialectic Between Empathy and Violence: An Opportunity 
for Intervention?” The Journal of Neuropsychiatry and Clinical Neurosciences. February 22. 
https://neuro.psychiatryonline.org/doi/full/10.1176/appi.neuropsych.15080207. 
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reasons include enhancing moral responsibility in the brains of criminal offenders16 17. Today, 

some courts already prescribe specific interventions in the interest of justice, such as libido 

suppressants for sex offenders18. Extending the medical or nonmedical use of neurological 

interventions to improve the moral character not only of criminal offenders, but ultimately also 

that of society has also been proposed as a next best step. In moving forward, opponents and 

proponents alike of moral enhancements, whether they are pharmacological or other forms of 

brain interventions feel that there are several problems in the language of the debate: “clear and 

precise definitions of “moral enhancement” are not to be found19; what has been called “moral” 

enhancement ranges from encouraging empathic concern, to increasing personal responsibility, 

all the way to heightening respect for global fairness20". Perhaps the most contentious aspect of 

the argument for some around neurological interventions is not whether an offender can offer 

consent free from situational coercion--it is whether the state should seek consent at all.  This is 

where the discussion for what is actionable rests: Does a certain group become privileged in 

exacting mandatory moral enhancements to protect our global society from a  “persisting evil?" 

Although this stage of understanding “what moral enhancements  are” is in its infancy, James 

Giordano, Ph.D. writes that the first steps should entail specifying what counts as "moral" 

conduct to be attained; and ascertaining which cognitive processes can be targeted for 

modification to thereby "improve" that designated moral conduct. 

 

The situatedness of these scientific developments is also a major factor in stirring the ethical 

debate on the perceived versus actual threats, limitations and prospects of integrating 
                                                      
16 Ibid. 
17 Savulescu, Julian, and Ingmar Persson. "Moral Enhancement, Freedom and the God Machine." The Monist. August 30, 2012. 
Accessed April 22, 2018. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3431130/. 
18 Koi, P., Uusitalo, S. & Tuominen, J. Criminal Law, Philosophy (2017). https://doi.org/10.1007/s11572-017-9423-z 
19 Giordano J, Becker K, Shook JR. J Neurol Neuromed 1, no 6(2016). 32-36. 
20 Shook, J.R.Neuroethics and the possible types of moral enhancement. AJOB Neuroscience 3, no. 7(2012).  3–14. 
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neurobiological interventions into society. Despite the fact that the field of bioethics is already 

split into subfields according to methodological approaches, social domains and even medical 

subspecialties; the confluence of neuroscience along with other sciences, law and technology 

seems to demand a more refined way of looking at the complexities of investigation and 

regulation on what it means to be human. Principlism, although being the bedrock of bioethics, is 

not sufficient enough to handle modern questions on embodiment, identity, enhancement, safety, 

consent or access to privacy. While the virtue and practical wisdom of autonomy, beneficence, 

nonmaleficence, and justice are an inextricable part of ethical decision-making, Giordano argues 

“that, when augmented, principlism is a revised and more modern way of addressing the need for 

a principled and cosmopolitan neuroethics21.” To highlight the larger aspects of the argument: 

augmenting beneficence yields empowerment so individuals can lead self-fulfilling lives; 

augmenting nonmaleficence yields non-obsolescence so as not to create modified persons whose 

lifestyle and careers become too limited; augmenting autonomy gives rise to self-creativity in 

that the self-creation and recreation of self should be protected; and finally, augmenting justice 

gives all persons access to citizenship or the right to live free, law-abiding and participatory 

lives22.   

 

Considerations in Moving Forward 

 I have tried to show the complexity of the argument and situatedness of neuroethics within the 

history of neuroscience and technology. In the pursuit of a more peaceful society, it is tempting 

to outright reject the prospect of moral enhancements via neurological interventions based on 

cruel historical fact, but it still remains that scientific and technological advances will not stop 

                                                      
21 Shook, J. and Giordano, J. “A Principled and Cosmopolitan Neuroethics: Considerations for International Relevance. Philosophy, 
Ethics, and Humanities in Medicine(2014) 9:1 http://www.peh-med.com/content/9/1/1 
22 Ibid. 
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simply because we are fearful. There is always some risk of doing harm in route to creating a 

cure for some of society’s ills. Moving forward mindfully will require us to think about power 

differentials - exercising power and privilege in such a way that does not undercut the rights and 

needs of others. Our overall approach to this formulation of neuroethics must consistently over 

time do the work of challenging narratives that portray brain sciences as having a lack of 

humanity and responsibility in the past and blindly carrying this into the future.   

Whenever any society has been faced with the prospect of eradicating what they found to be 

undesirable, the point at which to stop was never clear. How should we then proceed if we are 

not clear where we would end with removing aspects of the human tendency that some feel are 

“hindering humanity's ability to flourish?” 

In moving forward and realizing that these neurointerventions are soon to be available, are we 

also prepared to look at our collective history and ascertain what, if any, moral authority do we 

have to use them? Who has the moral authority to even say it is permissible to use them? 

Historically-speaking, it has always been the poor, the incarcerated, the mentally or physically 

disabled, people of color, and predominantly women of color who have bore the brunt of 

scientific “improvements” and discovery for the “betterment” of humankind.  

 

Remaining cautiously optimistic towards using neurotechnology as a solution for violent, 

aggressive and other antisocial behavior and proceeding with keen moral sensitivity and great 

caution will allow us to remain vigilant in understanding and protecting what is at risk. When we 

rush to remove undesirable personal qualities from their particular contexts, we do not be 

addressing the underlying causes of undesirable behavior as well as crime and violence. Hence, 
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we stand bearing the question of whether neuroscience and neuroethics can do more than seeking 

outward conformity? 

 

In closing, I argue that these considerations should be tolerated in that they are thoughtful and 

reasonable given the fundamental ethical concerns to respect for personhood. We must be open 

to refining the moral meaning of human flourishing in an age of moral enhancements, rapidly 

advancing neuroscience and technology. The discussion around  the right to forgo consent and 

suspend bodily integrity needs a broader and more nuanced perspective, not just that of 

researchers in neuroscience, government or capitalists. It must also actively seek the moral 

opinion of the public that matters. Neuroethics will continually need the insight from an 

interdisciplinary and public moral perspective to cover the breadth of inquiry and not sacrifice 

structural and semantic unity in the evolution of itself. The future is now: We stand before two 

distinct courses of action - one that leads to a venue for the amoral and   massively wealthy to 

fulfill their most selfish desires or one where all of humanity’s potential is set to flourish.  


