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Deciding Between Patients 

JOHN HARRIS 

That men would die was a matter of necessity: which men would die. though. was 
a matter of circumstance. and Yossarian was willing to be the victim of anything 
but circumstance. (Joseph lleller. Catch 22) 

The necessity for choosing between patients presupposes scarcity of resources. The scarcity 
may be radical. where there are not enough resources to treat all in need. and the result 
is that some will be left untreated or die before their turn arrives. Scarcity may. on the 
other hand. be comparative, where patients have to be prioritized but the intention is 
that all will eventually be treated. However. in either case some will inevitably die or 
their condition irrevocably worsen before their turn comes round. 

That scarcity of resources for health care is a permanent and inescapable condition 
is usually taken to be axiomatic. Resources, so it is claimed. are. after all. not infinite. 
therefore they must be finite. and. iflinite, then assuming expanding demand, scarcity 
is inevitable. Two things need to be said about such a claim. The first is that, while 
resources are not infinite. they are not finite either: they are indefinite and can be 
expanded. Any given budget may be increased if other budgets are traded off against 
it. or. in the case of public funding, if taxes are increased. And within any budget- the 
health budget. say - different things may be funded if others are not. Priorities can always 
be reassessed. There are also good grounds for denying the other part of the catechism. 
namely that demand is potentially infinite and that this is shown by the increasing prob
lems experienced in public health-care systems. The claim that "demand for a zero-priced 
service is bound to be infinite" is. as Peter Oppenheimer. an Oxford economist, has shown. 
simply "wild talk." 

The amount demanded of a free service is determined al the point where customers sec 
no additional benefits to be gained from add it ion al recourse lo the service in question. This 
occurs al modest demand levels f'or most f'orms of medical care (as for most public libraries 
and public lavatories). ( l 988b) 

However. for the rest of this chapter I will assume the necessity to choose between 
patients and examine the ethics of some of the ways that are usually proposed for 
coping with scarcity. 
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What Is "Greater Need" for Health Care? 

A common way of prioritizing patients is in terms of their need for treatment. There 
arc a number of things that might be meant by "need" when people argue that 
priority should be given to those in the greatest need. We might think that the person 
with the greatest need will be the person who is suffering most. or the person in the 
worst health state. or the person who will be left in the worst state of health after 
treatment. or the person who will benefit most from health care. or the person who 
feels her need for health care most desperately. Herc of course we must be careful to 
distinguish the need for health from the need for health care. Where health care 
cannot ensure that health is better than it would have been without health care. while 
there may well be a need for health. there can hardly be an argument for delivering 
useless and wasteful health care. 

feed is often defined in terms of the capacity of the patient to bcnelit. with the 
implication being that the greater the capacity to benel1t. the greater the need. On this 
view. the degree of need is the same as the degree of capacity to benefit measured in 
life years or quality-adjusted life years (QALYs) to be gained from treatment. The 
greater the number of years of good-quality life that can be gained from treatment. so 
the argument goes. the greater the need (Williams 1985). 

ls the degree of need for health care equated in any way to the capacity to benefit 
from it. where capacity to benclit is measured in terms of quality and quantity of life? 

The degree of need for health care has at least three dimensions: 

the urgency. intensity. or importance of the need: 
the amount of whatever it is that is needed: and 
the capacity of the individual to benclit from what she needs. 

lf Tom says. "[badly need a drink." and Dick says. "I wouldn't mind a drink." they 
are expressing (probably) different degrees of need in the first sense. lf Tom says. "J\ly 
thirst won't be satisfied till I've downed ten pints ... and Dick says. 'Tll be happy with 
a couple of pints." then they arc expressing different degrees of need in the second sense. 
ff Tom says. ''I'll want another ten pints tomorrow and every day thereafter ... and Dick 
says. "Those two pints will satisfy me for a week ... they are again recording differen ces 
in the amount of what they (claim they) need. And. finally, if Tom says. having 
downed his allocation. "My thirst is satisfied but l still feel terrible." whereas Dick says. 
"Not only has my thirst gone but I feel great." they are expressing different degrees of 
benefit from need satisfaction. 

It is not clear that it is plausible to say that Dick has a greater need for beer than 
Tom because his capacity to benefit is greater. or to say that Tom bas a greater need 
because his need is more urgent. intense. or important. or because he needs a greater 
amount. lt is not obvious which of the following is the best measure of need: urgency. 
intensity. or importance of need: amount needed: length of satisfaction once the 
amount needed is supplied: or capacity to benclit from the provision of what is needed. 
Indeed. none of ti 1ese measures alone should be deemed to capture what is meant by 
"need." 
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It should be noted that I have chosen here an example which uses a subjective notion 
of need, but this is only to make clear the differences between the different dimensions 
of need. Those same differences, of course, are also equally present in so-called "objec
tive" needs, believed to be common for everyone, like the need for food and shelter or 
health care. 

To return to health care, there is a distinction between the need for health and the 
need for health care, which is relevant only where health care cannot deliver health. 
IfI am ill but there is nothing that medicine can do for me, then, though I need health, 
I can't be said to need health care. Where medicine can help, then the need for 
health care cannot legitimately be equated exclusively with one measure of the degree 
to which health care can benefit an individual. 

Economists and some utilitarians tend to equate need with capacity to benefit, 
rather than with other conceptions of need, because they believe they know how to 
measure capacity to benefit. But they cannot be permitted to hijack the English (or any 
other) language in order to claim to have provided a way of measuring need. What 
they may have done is provide a way of measuring one of a sizeable number of 
dimensions of need. 

I am not, of course, suggesting that we should not use need as one of the most 
important criteria for prioritizing people for health care. But what we need to do is decide 
which dimensions of need plausibly indicate greater necessity for treatment, or a more 
compelling claim on the resources available for health care. 

One plausible candidate for such a dimension is the scale of what the patient stands 
to lose if she is not treated. On such a view, loss of life itself would almost always be a 
greater loss than diminution in quality of life. But, in the case of loss of life, is the loss 
greater the more years of life that are lost? Is the claim weaker, the fewer the life years 
that may be gained by treatment? It is a fallacy to suppose an affirmative answer to 
such a question is necessarily the right one, though many think it is. Indeed, since no 
one knows how long she would have lived had she not died at a particular moment, 
the scale of the loss measured in this way is always speculative. 

If the millionaire and his lowly employee both lose all they have in the stock
market crash, on one way of thinking about the loss, each has suffered the same degree 
of loss, each has lost everything. On another, each has suffered a different quantity of 
loss measured by the total sum lost. There is no straightforward way of reconciling these 
different approaches to the assessment of loss. If we are searching for an equitable 
approach to loss, it is not obvious that we should devote resources allocated to loss 
minimization to ensuring that the millionaire is protected rather than his less well-off 
employee. Even if it is agreed that resources devoted to health care are resources 
devoted to minimizing the loss of health or maximizing the health gain, it could not 
be demonstrated that the person who stands to lose more life years if they die prema
turely stands to suffer a greater loss than the person who has a shorter life expectancy. 
Nor can it be shown that the measure of health gain must be equated with the 
number of life years, quality adjusted or not, which flow from treatment. Arguments 
can (and have) been made on both sides, but to define need in terms of capacity to benefit 
and then argue that the greater the number of life years deliverable by health care, 
the greater the need for treatment (or the greater is the patient's interest in receiving 
treatment), is just to beg the crucial question of how to characterize "need." 
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Longevity 

1\dvances in stem cell research and gerontology. and the emergence of regencrutive 
medicine. have resulted in a considerable body of research which anticipates substantial 
further increases in life expectancy (Harris 2000). If these were to be achieved. it might 
be possible lo create or modify humans so that they would have their life cxpectancv 
increased by scores. possibly by hundreds. of years. Any metric of the value of life which 
made value a function of years lived or of life expectancy would automatically favor 
such enhanced individuals. as would metrics like the QALY lo which we are about 
to turn. which accord \'<:due to life years rather than lo lives. ll is not obvious that a 
principle which says the equivalent of "to those that have shall be given. and to those 
who contrive to have more will be given even more" is either the most just or the most 
appropriate principle for the allocation of scarce public resources. 

Should the Health-care System Maximize QALYs? 

We have seen that. among others, the life-years approach to deflning health gain (whether 
or not those life years are adjusted for quality of life or other considerations). and hence 
lo defining what is to be delivered by health-care systems. is not the obvious answer 
to the question of which patient is in most need of health care. However. it remains 111 1 

nnswcr to that question. Part ol' its attraction as an answer is that it dictates a policy 
of maximizing QALYs which says: "Choose the patient and the treatment which will 
deliver more Quality Adjusted Life Years per currency unit." How good an answer is 
it? There is much literature on this question (Williams 1985: Harris 1987). and 
justice cannot be done to the complexities of the discussion in this brief space. l will 
simply summarize some of the problems the QALY-style answer has lo overcome and 
leave the judgment as to how successfully it is possible to overcome these problems to 
the reader. The use of a QALY approach to micro-allocation lends to bias the health
care system in favor of the young and against the old. because. other things being equal. 
the young have more life years to gain from treatment than the old. This approach 
might be thought lo amount to ageism. and will be discussed in more detail presently. 
Lt also lends lo favor patients who have conditions which arc at present cheaper to treat. 
This may prevent research and development achieving economies in the treatment or 
conditions that arc al present expensive to treat. and hence not only discriminate against 
conditions which arc initially expensive to treat. but also against groups of citizens 
identified by their condition. for example. 1\lDS patients or cancer patients (Claxton and 
Culyer 2006: 2007: Harris 2005a: 2005b: 2006: 2007a: llolm 2006: Rawlins and 
Dillon 2005). Finally it discriminates against those with disability. 

The impact of disability on what is sometimes called "the global burden of disease" 
prompted a "refinement" to the QALY. The use of the disability-adjusted life year 
(DALY) approach is favored by the World Health Organization (WHO 2008) and otbcr 
bodies. but the DALY fares no better than the QALY for the same or related reasons. 
While DALYs can indeed say something about the burden of disease globally. the moment 
they are used in priority-setting, their disastrous effect on human rights and human
istic values is revealed. As Arneson and Nord ( 1999) have observed: 
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lThe D1\LY approach I seems lo be Lhat the healthier the person. lhe more valuable their 

life is to themselves and lo sociely and the greater their claim on restricted healthcare 

resources lo have their life extended .... t\ valuation of human beings according lot heir 

functional capacity is in sharp contrast lo the humanistic values laid down in the 

Declaration of Human H.ighls "recognition of the inherent dignity and of the equal and 

inalienable rights or all members or the human family is the foundation." 

Arneson and l\ord conclude that "The D1\LY approach ... presupposes that life years 

•r of disabled people are worth less than life years of people without disabilities." 

it A further injustice in the use of both QALYs and DALYs arises from the possibility 
a 

e 
;t 

r 

of "double jeopardy ... an idea first introduced into the resource allocation debate in 198 7 

(Harris l 9 8 7) but often misunderstood. Hofstetter and Hammitt ( 2002 ). for example. 

mention the du11/Jlc jeop11rd!J 11ry11111c11t. which they correctly identify as showing that 

people with disabilities are disad\'<mtaged twice by QALY- and DALY-based 

approaches: "First they suffer the disability. maybe for their who le life. and second they 

are disadvantaged because a year of life saved counts less !for them]." I lofstetter and 

llamrnitt seem not to notice that arguments against health metrics. like the argument 

from double jeopardy. which they list but do not discuss. raise serious doubts about 

the overall utility and justice of such measures. Moreover. they wrongly credit the 

double jeopardy argument to those who reject it. which perhaps accounts for their 

failure to take it seriously. 

QALYs and Equality 

QALYs. lMLYs. and other metrics of health care often extrapolate moral conclusions 

about how the health-care system should treat claimants for health care from ques
tions put to individuals about what they would want for themselves. People arc invited 

to say whether they would prefer long life over shorter life. for example. and then the 

conclusion is drawn that it is legitimate to allocate resources so that they go to people 

who will gain the most life years from treatment. Suppose. as is likely. my own life would 

be better and of even more value to me if! were healthier. fitter. had more money. more 

friends. more lmTrs . more children. more life expectancy. more everything J want: 

it does not follow that others are entitled to decide that because I lack some or all of 

these things I am less entitled to health-care resources. or less worthy to receive those 

resources. than arc others. who by hypothesis have more of those things - or that those 

resources would somehow be wasted on me. 

Imagine twin sisters: j ackie was born paralyzed from the waist down and Jill was 

born healthy. Now in their 30s. Jackie has established a life for herself that she !Inds 

worthwhile and satisfying. So has her twin. Both agree. however. and all the evidence 

indicates. that Jackie 's quality or life is objectively substantially lower. and both agree 

that Jackie's life expectancy is substantially less. Both. we will suppose. arc now 

involved in an accident and resources available can only treat one before death strikes 

them both. It seems to me that not only is it unethical to choose between them. but 

that there is no rational basis f'or so doing. Both want to live: both have lives they !ind 

worthwhile. 
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Both sisters agree that if they had to choose. they would prefer Jill's life to Jackie's. 
It does not follow that either of them is committed to the view that health resources 
should be devoted to Jill rather than to Jackie. When it is said. ''People not only prefer 
good quality life to poor quality life but also more life of a given quality to less" 
(Claxton and Culyer 2006). this is right, but if policies that condemn Jackie to death 
and rescue Jill are implemented, it is fraudulent to imply that this somehow has the 
endorsement of both sisters and of all people who want longer and healthier lives. 

If we believe that we should prefer to rescue those for whom treatment makes 
more of an improvement in quality of life , then we should surely rescue Jill. Suppose, 
however irrational it might seem, that quality of life is measurable numerically. and 
suppose it is agreed that Jackie's quality score before illness or accident was 6 and Jill 's 
was 10. Then to rescue Jill makes a difference of 10, while saving Jackie yields only a 
score of 6. It is surely the treatment and the rescue that makes this difference, because 
without them Jackie and Jill would score zero. They would be dead. This shows that 
the QALY scores of the treatment are not meaningfully separable from the QALY 
scores of the individual treated, if what matters is the QALY expectations of the 
individual after treatment. Indeed. how could it be otherwise, for the point of high QALY 
scores of treatments is to deliver high QALY scores to individuals. The same is of course 
true of life expectancy. 

Once we grant that part of the justification for using QALYs as a prioritizing 
principle is that we ought to maximize quality as well as quantity of life. then it clearly 
defeats the object to draw a distinction between quality or quantity which is indepen
dent of treatment and quality delivered by treatment, where both affect the outcome. 
The effects, whether measured in QALYs or not, of treating someone successfully 
for lethal illness x, when be will die a week later of y, are the same as a treatment for 
x which will only yield one week of remission. 

The whole plausibility of QALYs depends upon our accepting that they simply 
involve the generalization of the "truth" that "given the choice a person would prefer 
a shorter healthier life to a longer period of survival in a state of severe discomfort." 
On this view. giving priority to treatments which produce more QALYS. or for which 
the cost per QALY is low. is both efficient and is also what the community as a whole, 
and those at risk in particular, actually want. But whereas it follows logically from the 
fact that, given the choice. a person would prefer a shorter healthier life to a longer 
one of severe discomfort, that the best treatment for that person is the one yielding the 
most QAL YS, it does not follow, and logic does not dictate, that treatments yielding more 
QALYs are preferable to treatments yielding fewer where different people are to receive 
the treatments. 

Surely the principle governing any distribution of public resources must be equality: 
that each is entitled to the same concern, respect. and protection as is accorded to any. 
People are equal and equally worth treating or saving, and equality is not health-status 
dependent. When we say all are equal, we exclude discrimination on the basis of all the 
usual suspects: race, gender, religion. and so on. The moral principle outlawing 
discrimination protects (or should protect) all persons equally. People's lives and funda
mental interests should be given equal weight regardless of race, creed, color, gender, age. 
life expectancy, or quality of life, so long as that quality of life is worth having for the 
person whose life it is. As the judge, Mars-Jones J, said in a famous English judgment: 
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However gravely ill a man may be ... he is entitled in our law to every hour ... that God 
has granted him. That hour or hours may be the most precious and most important hours 
of a man's life. There may be business to transact, gifts to be given, forgiveness to be made, 
101 bits of unfinished business which have to be concluded. (R v. Carr 1996) 

The point is that, while it may be true that QALYs are of equal value no matter who 
gets them, we treat people as equals only when they have an equal opportunity with 
any one else to receive the QALYs they need to survive. 

The Evidence Base for QALY-informed Decisions 

It is usually claimed that, whatever else may be true of them, QALYs represent the most 
cost-effective use of medical resources. A therapy or procedure is not cost-effective if 
"the health benefits that it is estimated could be gained from the technology are less 
than those estimated to be forgone by other patients as other procedures are neces
sarily curtailed or not undertaken. It is this comparison of health gained and health 
forgone that is at the heart of the rationale of cost-effectiveness analysis" (Claxton and 
Culyer 2007). To estimate whether the gains made are less than the gains forgone, a 
health provider or funder must therefore know which gains would have to be forgone 
if the procedure or technology is approved, or there can be no data for the required 
calculation. If they don't know this, they cannot know whether the gains might have 
been less or more than the benefits forgone in any particular case. In the United 
Kingdom, the body charged with determining which treatments should be funded, the 
National Institute for Health and Clinical Excellence (NICE), has admitted that: 

neither NICE nor any other decision making entity ... can know precisely which ... activ
ities will be displaced by their guidance or prescribing decisions nor exactly who will forgo 
which specific health benefits. However we do know there will be health forgone to real. 
albeit unidentified, patients and we maintain the value judgement that the consequences 
for those unidentified individuals ought to be valued in the same way as the consequences 
for others who gain from the technology under consideration. (Claxton and Culyer 2007) 

Of course they should, but unless it is known which consequences for unidentified 
individuals we are talking about, it cannot be known whether or not they outweigh 
the gains. From this it follows inexorably that NICE is not, and cannot be, doing 
cost-benefit analysis - they simply don't and cannot know what the alternative uses 
are. The issue is not whether the health forgone is to identified or unidentified indivi
duals; the point is whether it is health that is forgone or something else, and if it is health 
is it health that is more or less important or urgent than the health that might have 
been funded? In a complex health-care system, the money saved by not funding a new 
but expensive cancer treatment might go on white-lining the hospital car-park rather 
than be devoted to patient care. But the justification for not funding a treatment 
because it is not cost-effective implies, and is justified by, the assumption that the money 
will go on something we would agree to be more important or more urgent. Without 
that assurance, the moral justification for withholding funding to any particular 
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treatment is absent. except as a general claim that there is not enough money for every
thing. But that raises, but does not solve. the question of an appropriate basis for any 
proposed rationing. 

We need now to review the other major considerations which are often used to 
justify selection between claimants for care. I will first try to identify many of the major 
sorts of consideration and then say something about how we should try to move 
forward in the face of so many diverse and conflicting considerations. 

Choosing Between Claimants 

We have looked briefly at the concept of a needs-based approach and noted that needs 
arc often cashed out in terms of q111111lily of life and quality of life. An idea strongly related 
to quality-of-life considerations is that or t/1r value of S0lll('011(' 's lifr. When this appears 
in justifications for treating one person rather than another. three di!Ierent sorts or appeal 
are often made. Sometimes the valur to t/1r co1111111111ity of someone's life is invoked: 
others lay stress upon a patient's valur to ot/1rrs nearer to her (children or family 
perhaps); finally. some believe that the strength of the value an individual attaches to 
their own life. value lo oneself: should be taken into account. 

Those who equate need with capacity to benefit are often inclined to look at a 
patient's prog110sis and argue that those with the best chance of successful treatment 
should be given priority. Related appeals arc often made in terms of someone's past 
co11tri/J11tio11 to society. or to the health-care system itself in terms of service to it. or 
payment for it via national insurance contributions. Future or rxpeclrd co11trilmtio11 is 
sometimes thought relevant. and someone's potential for contribution. in all the above 
ways. and also perhaps via exceptional skills . to possible medical or scientific advance. 
is often thought to establish a strong claim. 

Issues concerning pcrso11al respo11si/Jility for liralth have been the occasion of much 
debate about priorities in health care (Higgs 199 3: McLachlan 199 5: Underwood and 
Bailey 199 3 ). An individual's lifestyle. his eating habits. whether or not he smokes. 
the dangerous pastimes or sports he indulges in. the danger of not indulging in 
dangerous sports and becoming unfit and obese. the sexual preferences he has and the 
frequency with which he indulges them. and with whom and with what care. arc all 
arguably reasonable bases for claims to priority or lack of it in the allocation of health
care resources. Then there are issues that arise from such !'actors as where people live. 
the occupational hazards they have to face. how and on or in what they travel: all 
of these contribute to a person's responsibility for ill health and all have been cited in 
arguments about priority for care. 

Morn/ clwractrr and fault are also very popular candidates. Should the drunken 
driver be given the same priority as his victim? If the prison and the hospital arc on 
fire. where should the ambulance go first? 

Then there arc what we might call i111prrso11alfcatures. An individual's illness or treat
ment may have significance for research purposes. for example: or perhaps. because 
there is a useful byproduct of their treatment (such as oocytcs for donation or cell lines 
for development). there may be powerf'ul arguments to prioritize their treatment. 
Where someone is prioritized because they happen to be part of a larger group and they 
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become part of a strategy of maximizing numbers treated, we might also think of this 
as an impersonal feature. 

I have not tried to be exhaustive. I have failed to mention triage, compliance, cases 
where someone poses an innocent threat to others, and a number of other considera
tions. To what extent can we or should we take account of all or any of these things? 

Allocation and Liberation 

It is a truism that individuals are individual. People are different from one another in 
a myriad of ways. Among these are, of course, ways that make some people better than 
others, morally, spiritually, existentially. Some are more valuable to society, others make 
better parents, some are healthier and have better life expectancy, others have a quality 
of life that is enviable and even perhaps envied by the man on the Clapham omnibus. 
Some people are simply nicer than others and some are even fundamentally nasty. 

Of the ways in which it is sometimes thought appropriate to distinguish between 
candidates for care, many of which we have just reviewed, a substantial number 
identify moral differences. When we ask whether priority for treatment should be 
given to the productive executive or to the chronically unemployed, or when we com
pare the claims of the young mother of four with that of the friendless loner, or when 
we consider whether the drunken driver or his victim should be treated first, or when 
we allocate a low priority to smokers, we are making moral assessments. Although these 
may also have a clinical component, they can never be purely matters of clinical 
judgment. To concentrate on one dimension of this problem: of all the ways in which 
people may be said to have contributed to their own adverse health state, it is usually 
only the most clearly unpopular candidates that are singled out. Thus, although 
sports injuries, occupational hazards, and lifestyle-related illness are all examples of 
personal responsibility for an adverse health state, anecdotal evidence suggests that 
discrimination in the allocation of medical resources has tended to concentrate on those 
who smoke, those who drink excess alcohol. and those who are HIV-positive. 

Moreover, medical needs are seldom simply that. They are often also opportunities 
to go on living or to be free: free of pain, free or freer in the sense of being mobile or 
more mobile, more able effectively to operate in the world. Health care is important 
not simply because we all value health and all want long and healthy lives. It is impor
tant also because good health is liberating and poor health is confining. 

Since choices between patients as to which will receive the resources required for 
health care are often choices as to who will be offered the chance to have their life saved, 
or their pain relieved, or their mobility - their freedom - restored, three pressing ques
tions arise. They are: 

1 Given that we cannot avoid choosing between patients, do we want that choice 
made in a way that has the ethical evaluation of the patient or contested value 
judgments as a large component of the decision procedure? 

2 Where other non-clinical factors are in play, such as the issue of what weight is to 
be given to the fact that a patient has dependents, the same question arises: do we 
want evaluation of these factors to determine treatment outcomes? 
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3 lf we arc content that we must or should choose bet ween candidates for care in a way 
that involves the moral evaluation of those candidates or of other non-clinical 
features of their situation. arc we content to leave that evaluation to doctors or health 
administrators to make on the basis of whatever information just happens to be 
available at the time? 

There arc a number of issues here. I think we have good reason to be concerned 
lo avoid making choices that may be life-or-death decisions on the basis of moral 
evaluation of persons. But even if we were satisfied that this was a proper thing to do. 
we should under no circumstances leave such evaluation to untrained medical staff 
or other health professionals. nor permit such decisions to be made on the basis of 
necessarily sketchy information. When l talk of "untrained" medical staff. I mean that. 
although they arc medically trained. they arc not trained to make the moral evalu
ations of which we arc speaking. Indeed. it is doubtrul whether such training exists. 

Moral Evaluation of Persons 

Where decisions about eligibility for treatment or prioritization arc made by medical 
staff or other health-care purchasers or providers. and where evaluation of the person 
plays some part in that decision. two immediate problems arise. The lirst concerns the 
adequacy of the information on which the judgment is based and the opportunities for 
fair assessment of all relevant facts. The second concerns problems of measuring 
degrees of responsibility. ln terms of decisions based on the moral evaluation of 
persons. as we have seen. most of the circumstances in which people are tempted to 
use moral evaluation as a determinant of the allocation of medical resources turn on 
cases where the individual is apparently herself wholly or partially responsible for her 
predicament. for the fact that she needs health care. 

For the sake of brevity we will concentrate on the question of whether the person 
who needs health care because she has over-indulged in alcohol should be given lower 
priority than candidates who arc not apparently responsible for their own adverse health 
state. There are two good reasons for doing so. The good reasons arc that excessive 
drinking is seen as both voluntary and unnecessary: moreover. its harmful effects arc 
well established and have been long known and well publicized. 

One consideration often adduced in favor of discriminating against alcohol abusers. 
which is of some immediate intuitive force. is the suggestion that when faced with a 
choice between treating someone whose condition is alcohol-related and someone who 
has diligently attempted to protect her own health by avoiding intoxicating beverages. 
it would be unfair to prel'cr the drinker. The argument behind this judgment may be 
that the drinker should not be "rewarded" for her recklessness. while the prudent 
individual is "punished" for her care of her own health. A related thought may be that 
it seems unfair that the non-drinker should be denied the bcnclit that she has a 
reasonable expectation would be the just reward for her virtue. 

We should remember that it is not entirely true that a non-drinker who is given a 
lower priority for treatment than a drinker has had the benefit of her virtue negated 
in some way. Non-drinkers do. other things being equal. get benefit from their virtue: 
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they are less likely to need health care. They do have an advantage over drinkers. They 
have already been rewarded for their virtue. This is not at issue. The question that must 
be asked is, should they be rewarded again by the public health-care system? Does their 
virtue increase their entitlement to benefit from public health care? 

Then there is the suggestion that the drinker should not be preferred to the non-drinker, 
that such a preference would be unfair in that it rewarded vice at the expense of virtue. 
No one is, I think, suggesting that drinkers should be preferred to non-drinkers; but 
should they have an equal chance of access to health care? 

If they are given an equal chance of care and treatment, then, of course, drinkers 
will sometimes be treated while non-drinkers are not. It may be unfair in some cosmic 
sense when the virtuous suffer and the less virtuous prosper. But should we use 
public resources and even legislation to try to ensure that this does not happen? And 
if we do so, are we in danger effectively of punishing people for their choice of lifestyle 
and doing so in a way which not only violates principles of natural justice, as we shall 
see, but which creates additional and gratuitous injustice. 

It is sometimes said that giving a low priority to drinkers in the allocation of 
resources for health care is justified, not as a punishment for them or a reward for the 
virtue of abstainers, but because to fail to do so would encourage dangerous and anti
social habits in the community and fail to give a much-needed incentive to people to 
give up alcohol. However, if the prospect of better health and a longer life on the one 
hand, and, on the other, fear of premature death from alcohol-related diseases or injuries 
do not act as an incentive, it is surely unlikely that the further fear of failure to get pri
ority in medical care will add much to the incentives and disincentives already in place. 
If it is right that refusals to treat, or low positions on waiting lists, are unlikely to have 
much impact on behavior, then discrimination against drinkers in the allocation of health
care resources will effectively function as a punishment and should be seen as such. 

This raises a large issue which we have no space here to tackle adequately. It is the 
question of the appropriateness of allowing doctors, or indeed the health-care system, 
to hand out punishments and rewards for behavior that is quite legal. If this is effec
tively a form of punishment, and insofar as it is, it would be punishment without a hear
ing or trial, by individuals who were effectively judge, jury, and executioner rolled into 
one. Moreover, there would be little prospect of appeal or remission of sentence. Not 
only is there a problem of double jeopardy here, of people being effectively "punished" 
twice for the same offence (once by their contracting a condition caused by alcohol and 
a second time by the refusal to treat that condition), but there is also an insurmount
able problem o( natural justice. 

Moreover, a health-care system which penalized people on the basis of informa
tion about their general health state and life expectancy would almost certainly 
discourage the divulging of information relevant to health and would therefore tend 
to undermine the public health considerations which are often thought to be part of 
its attraction. 

It can scarcely be necessary to argue the point, but decisions which may involve life 
or death are as consequential as any decisions can be. Such decisions should clearly 
only be taken at all under the pressure of overriding necessity. I have suggested at the 
start of this chapter that such claims may be rather more difficult to sustain than many 
believe. However, even if it is granted that there is overriding necessity in the form of 
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radical scarcity or resources. clearly some just and impartial procedure must be estab
lished for making such decisions. In particular. there must be appropriate mechanisms 
for establishing the facts on which such decisions arc based and an appropriate appeals 
procedure. Where such "f~1cts" include judgments as lo moral worth. there must at the very 
least be agreement about. and acceptance of. the appropriate bases for such judgments. 

Natural Justice 

I believe that the ways that most life or death decisions involving choices between patients 
which arc currently taken within public health-care systems. where the result is that 
a patient who could have had bis life sustained dies as a consequence of adverse selection. 
involve violation of the principles of natural justice. This is equally true where the decisions 
arc not matters of life or death but which simply confer bene!its or relieve burdens. 

It is worthwhile reminding ourselves just what these principles are and what they 
involve. I will quote from one of' the standard texts and most authoritative sources on 
the question or natural justice: 

The rules of natural justice arc minimum standards of fair decision-making. imposed 

by the common law on persons or bodies who are under a duly to "act judicially ... They 

were applied originally to courts of justice and now extend lo any person or body decid

ing issues affecting the right or interest of individuals where a reasonable citizen would 

have a legitimate expectation that the decision-making process would be subject to some 

rules of fair procedure .... t\11 that is fundamentally required of the decision-maker is that 

his decision ... be made with due regard for the affected parties' interests and accordingly 

be reached without bias and af'ter giving the party or parties a chance to put his or their 

case. (De Smith and Brazier l 994: 602) 

In the absence or agreement about. and acceptance of. the appropriate bases for judgments 
based on. or with a component of. moral worth and with no evidence-gathering or 
checking mechanisms in place. it is surely doubtful whether the tirst rule of natural 
justice could be satisfied in micro-allocation decisions. This rule requires 11e1110 jude.r i11 

s1111 musa. that no one be a judge in his own cause. This means that an adjudicator 
"must not be reasonably suspected. or show a real likelihood. of bias ... Equally. without 
affording patients the opportunity of knowing that they have been selected against. and 
a chance to argue their corner with. perhaps. access to an appeals procedure. it is 
doubtful whether the second rule of natural justice could be complied with. This 
involves (llldi nllermn pnrle111. the right to a fair hearing. 

Finally. one other consideration should be mentioned. Even if we could solve the 
problems of complying with the principles of natural justice. many of the bases for 
selection involve information. Determining responsibility for one's own health state. 
utility to society or level of past or future contribution. numbers of dependents or friends. 
membership of some larger group. and so on. all involve comprehensive information
galhering and information access and retrieval of a high order. Whenever priorities 
between patients arc set. the appropriate decision-maker would need to have immedi
ate access to a wealth of personal information about all the individuals involved which 
would include their family details. sexual habits. lifestyle choices. diet. domicile. work. 
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genetic conslitution. income levels. and much besides. A real question is: would we 
wanl to live in a society that routinely gathered. stored. and had instant access to such 
comprehensive personal information? Moreover. this society would have to license oflicials 
(medical staff?) to act on such information instantly. sometimes with life-or-death 
consequences. Would we be happy that the information was accurate. had been 
appropriately assessed. and that something crucial was not missing? 

Utility to Society 

Much the same could of course be said about an individual's utility to society. There 
are the immense problems of agreeing the appropriate bases for judgments about 
utility (is a postman more useful than a refuse collector?) and the problems of gather
ing and having readily available the relevant information which we have noted. Of course 
there will be cases where fairly complete information on a particular individual may 
just happen to be to hand. The justice of acting upon it in these cases would share 
the justice of a tax system which taxed only those on whom tax-relevant information 
happened to be available, but which had no systematic gathering of information (tax 
returns. etc.) and no investigative. checking. or appeals procedures. 

Numbers of Dependents 

Many people believe that we should favor those with dependents in the allocation of 
resources for health care and that the objection that this is unfair "loses a lot of its force 
when the preference is justified by citing the interests of dependents rather than the 
merits of the person selected" (Clover J 9 77). There are two major problems with such 
an approach. The first is that it is not clear why, where someone's survival or treat
ment is dependent on the interests of third parties. the interests of third parties who 
are dependents should take preference over the interests of third parties who are not. 
Moreover. it is unclear why only interests i11 fnvor of treatment should count. Third par
ties. dependent or not. may have as strong an interest that someone should not be treated 
and perhaps should not survive as that they should receive treatment. Third parties 
might stand to benefit financially from someone's death. for example. or might object 
to treatments such as abortions or fertility treatments. 

The second problem is that the feeling that it is somehow more important to treat 
those with relatives. when elevated to the level of policy. amounts to a systematic 
preference for those with families over those without. It is not clear how such a 
policy would avoid the offensive division of people into grades. some more worth 
saving than others. 

Age and Life Expectancy 

Implicit in this discussion has been an argument against ageism in the distribution of 
resources for health care. This argument can be stated thus: 
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All of us who wish to go on living have something that each of us values equally although 
for each it is difTcrent in character, for some a much richer prize than for others, and we 
none of us know its true extent This thing is of course "the rest of our lives." So long as 
we do not know the date of our deaths then for each of us the "rest of' our lives" is of' indefinite 
duration. Whether we are 17 or 70, in perfect health or suffering from a terminal disease. 
we each have the rest of our lives to lead . So long as we each wish to live out the rest 
of our lives. however long that turns out to be. then if we do not deserve to die. we each 
suffer the same injustice if our wishes are deliberately frustrated and we are cut ofT 
prematurely. (Harris 1985: 89) 

An important element of anti-ageism expressed in this way is that it links opposi
tion to discrimination on the basis or chronological age to discrimination on the basis 
of life expectancy. These are not of course necessarily linked. Some people have for
mulated what might be termed a "fair innings argument" (Harris 1985; Callahan 1990). 
This suggests that people are entitled to every opportunity to live a fair lifespan ( 60 or 
70 years?). Up to that point they have equal entitlement to health care; beyond the 
fair innings, they are given very low priority. This argument is tempting because it explains 
the strong intuition people have that there is something wrong with treating the 
claims of an octogenarian and those of a 20-year-old as equal. However, the fair 
innings argument has a number of defects and ultimately fails (Harris 1985). It 
assumes that the value of a life is to be measured in units of lifetime, the more the 
better up to a certain point but thereafter extreme discounting begins. This results in 
the problems created by QALYs and DALYs noted above. 

The problem is that people value particular events within their life disproportion
ately to the time required to experience those events. Although the fair innings 
argument gives great importance to a life having shape and structure, these things are 
again not necessarily only achieved within a particular time span. On the fair innings 
argument, elson Mandela's entitlement to life-sustaining treatment was exhausted 
before he left Victor Verster prison. And it is not only for such as Mandela that the most 
important part of their life might well begin after a so-called "fair innings" had been 
achieved. 

Without the vast detail of each person's life and their hopes and aspirations within 
that detail. we cannot hope to do justice between lives. I believe the only sensible 
alternative is to count each life for one and none for more than one. whatever the 
differences in age and in other quality considerations. 

It is this outlook that explains why murder is always wrong, and wrong to the same 
degree. When you rob someone of life, you take from them not only all they have, but 
all they will ever have: taking life is an act so different in degree to any other. so 
radical, that it makes for a difference in the quality of the act. However, the wrongness 
consists in taking from them something that they want. That explains why it is 
coherent to claim that voluntary euthanasia is not wrong and murder is. 

Those who believe in discriminating in favor of the young or against the old must 
believe that, insofar as murder is an injustice, it is less of an injustice to murder the old 
than the young, and since they also believe that life years are a commodity like any 
other, it is clear that in robbing people of life you take less from them the shorter their 
life expectancy is. 
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Fairness and Quality of Life 

The same ideas which underpin discrimination against the old on the grounds of 
fairness would also entail trying to equalize quality as well as quantity of life. The 
argument here would be that resources required for survival should be distributed not 
only so as to favor the young, but also so as to favor those whose quality of life has 
been relatively poor. Suppose two patients, both about 40 years old, need a liver 
transplant but only one suitable liver is available. One of the patients (the first) has had 
a much worse life than the other. In this case it might be argued that it seems most 
fair to give the liver to the first person. Again, such a view has some appeal, but it 
has the same problems concerning information-gathering that we have already 
noted. We could never make decisions as to how to allocate life-saving, or indeed 
other, scarce resources between people until we had their whole (and very complete 
and detailed) life history. It is surely better to treat each person as counting for one, 
and none for more than one, than even to embark on the massively invasive (of 
privacy) data collection which it would be necessary to hold and have instantly avail
able on each and every citizen, and which could never be complete, accurate, or proof 
against abuse. 

If it is right to attempt to even out quality of life between people, then we should do 
so as a matter of public policy throughout society, not simply in the rare cases where 
resource-allocation decisions in health care arise. This might have to include making 
sure that no one lived longer than the person who has the shortest lifespan and no one 
was happier than the most miserable. This is likely to be dysfunctional in terms of species 
survival, but we will ignore this problem for obvious reasons. 

Ultimately we will be comparing different moral priorities. However, there seems 
much to be said for taking individual persons and their preferences and fundamental 
interests as what matters from the point of view of morality. This means that we must 
recognize that although their lives will all differ in length, happiness, and success, in 
short, in the degree to which their fundamental interests are satisfied, people matter 
morally despite these differences not because of them, and each person's wish to have 
the treatment that will offer him the chance of continued flourishing to the extent 
that his personal health status permits is as urgent and important as that of any other 
person. 

Conclusion 

Where consensus about degree of need for health care can be achieved, this should 
be the basis of choice. Where, as in many cases, this is unlikely to be possible, the 
alternatives are unattractive indeed. The alternatives of either complying with the 
principles of natural justice where decisions between patients are taken, or taking 
such decisions in a way that shows no preference (by lot, for example), may be equally 
daunting. In the light of this, the option of finding a higher level of resources for health 
care might not seem so unattractive or so onerous. 
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Society's Allocation of Resources for Health 

DANIEL WIKLER AND SARAH MARCHAND 

Each society must decide what share of its resources it should devote to health care, 
and must also decide, within that budget, the relative priority of alternative uses of 
resources. In addition, funds spent on education, transportation, and other goods may 
be guided in part by their effects on health, even if these effects are not their primary 
aim. There is rarely enough money to meet all existing needs, and all these decisions 
pose difficult ethical dilemmas. Decisions to meet some needs are simultaneously deci
sions not to meet others, and the latter, in particular, must be justified both to those 
who lose out and to the broader society. 

Determinants of Health 

Health status is determined only in part by health care. Longevity and morbidity vary 
with a range of social conditions, including education, economic development, class, 
and race. European men live decades longer than men in Bangladesh - and in Harlem, 
the African American district of New York City (Marmot 2001; McCord and Freeman 
1990). While advances in medical care have extended lives and reduced the burden 
of illness, the health impact of social changes is often greater. Economic development 
is usually accompanied by better health, while the health of middle-aged and elderly 
citizens of the former Soviet Union deteriorated alarmingly during the transition to a 
market economy (Stuckler et al. 2008). 

The scope of a comprehensive and global treatment of allocation of resources for health 
would transcend the health sector and also national boundaries. Within countries, 
inequalities in health status correlated with social position persist even where every
one has access to health care. The sources of these gaps in health lie outside the health 
sector, as do some of the remedies. Inequalities in health among nations reflect 
national differences in economic and social development, among other factors. Most 
of this chapter, however, will focus on resources within the health sector of individual 
countries. 
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Who. If Anyone. Allocates Health Resources? 

Health resource allocation can be carried out with varying degrees of detailed plan
ning. A centralized national health service may assign responsibility for nearly all allo
cation lo a single executive office: a fully privatized system relying on Ice-for-service 
payment leaves these decisions to buyers and sellers. In actual practice. most alloca
tion schemes mix these approaches. Even the most detailed central plan for health care 
must leave many decisions lo the clinician al the bedside. (Sec chapter 29. '"Deciding 
Between Patients.") And pure markets are rare in medicine apart from in the poorest 
countries. Because health-care costs can be catastrophic and unexpected. modern 
medicine delivered in markets requires health insurance and. in bargaining over the 
limits of coverage. sellers and buyers of insurance jointly make allocation decisions. 

Determining the Share of the Overall Budget 
To Be Devoted to Health 

Countries differ widely in the share of their resources that are devoted lo health care. 
Developing countries often allocate less than 3 percent of a relatively tiny gross 
domestic product (CDP). Among the richest countries. the share of CDP falls between 
6 and 17 percent (OECD 2008). The relative share of GDP devoted to health care tends 
to mirror a nation's overall relative wealth. reflecting the fact that non-basic health 
care is an expensive luxury. The wide variation in the share of GDP spent on health 
care in advanced countries reflects. among other factors. the considerable variability 
in efficiency among national health systems. 

Decisions to allocate funds to health care rather than to other ends may reflect 
formal or informal cost-benefit analyses. Cost-benefit analysis (CBA) attempts to weigh 
gains in health against other ways of increasing welfare. CBA computes the benefits 
and costs using a common denominator (usually money). allowing the comparison 
of health benefits with other kinds of benefits. such as education and highways. lo 
permit a reasoned decision on where funds should be spent. 

CBA. an art as well as a science. is open to several important ethical challenges. 
It docs not necessarily measure the moral importance of health care. which may 
be based on factors other than its desirability to individuals - particularly when this is 
measured by their willingness to pay for it. Moreover. the question that CBA is 
designed to answer - whether the overall benefit of health care is worth its overall cost 
- is not the only concern of a health policy. The United States. for example. maintains 
a separate hospital system for its war veterans. an allocation of resources which 
attempts to repay a debt. 

Allocation Within the Budget for Health 

No consensus exists on which principle or principles should govern the allocation of 
resources with in the health-care budget. The most widely espoused principle is that of 
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maximization of health bene!lt. or "value for money." From a moral point of view. 
this principle is a good starting point. but it docs not resolve many of the ethical 
dilemmas facing those who must allocate health resources. One reason is that the 
principle. on close examination. incorporates or presupposes a number of ethical 
judgments, each of which deserves independent consideration. Another is that the 
principle can conflict with other moral principles which also seem applicable. 
These dilemmas cannot be resolved by the principle itself. but, again. require ethical 

judgment. 

Health Needs and Benefits 

The most widely used method for determining which interventions permit the 
achievement of maximum health benefits with available resources is cost-effectiveness 
analysis (CE1\). CEA. unlike CBt\, is designed to permit prioritization among health-related 
benclits only. Like CBA. it requires that diverse goods be quantified in comparable units: 
but in CEA they arc units of health benefit. A comparison of treatments for a specific 
condition. such as hypertension. can use units specific to that condition (in this case. 

decrease in millimeters of mercury). Treatments for different conditions. if they are to 
be ranked in priority. must use a more general measure. such as net loss or gain in 
years of life . More fine-grained comparisons take into account not only the quantity of 

life saved by a health-care intervention. but also its quality. Highest priority is thus 
assigned to health-care interventions which involve the lowest cost per unit of health
related quality of life gained (Cold ct al. 19%). 

The most widely used general unit of measure of medical benefit. the quality
adjustcd life year (QALY). discounts life years compromised by symptoms and functional 
limitations. as does the disability-adjusted life year (DALY). a measure used by the 
World Health Organization (WHO) in its Global Burden of Disease surveys. Health 
problems are a heterogeneous category: sterility. stunting. hallucinations. paraplegia. 
chest pain. and cancer all detract from perfect health, but their impact varies in degree 
and in kind. QALYs and DALYs arc constructed through a variety of techniques 
for assigning relative weights lo these conditions. For example, respondents might be 
asked how many years of life in a wheelchair would be as valuable lo them as 10 years 

of perfect health. This ratio can then be compared to that offered in response to 
similar questions about other limitations. yielding a scale that can be used in assign
ing a number representing the decrement in a healthy life year due to a particular 
health problem. The several techniques used to assign these weights rest on somewhat 
different assumptions and yield different results: the goal of achieving a standard 
overall measure of health for these purposes remains elusive (Brazier ct al. 2007: Salomon 

et al. 2003) . 
QALYs are usually understood as permitting tbc measurement of the impact of 

medical interventions on overall well-being ("utility"). As such. they are not. strictly 
speaking. measures of/1ealt/1. Health and well-being may not be fully separable: the value 
of a given health benefit. such as restoration of mobility. may depend on the indivi

dual's wea lth and other circumstances (Broom I In preparation!). 
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Ethical Issues in Measuring Health Benefits: 
Quantity and Quality of Life 

Any attempt to measure health-related quality of life requires that assumptions be 
made on a host of ethically sensitive issues. At the most abstract level. a decision must 
be made whether to measure the benefits of longevity and quality of life in terms of 
objective features. such as living an additional year. or maintaining the ability to live 
independently or to hold a job. Alternatively, we might rely on measures of personal 
satisfaction with the course of one's life as a whole. Extending a 75-year-old's life by 
five years. in this view. might represent a smaller bene!it to her than the benefit an 
additional five years represents to someone aged 3 5. even if quality of life in the two 
cases is the same (and regardless of any differences in consequent benefits to others). 
For example. the older person might already have achieved her life goals. whereas the 
younger could come closer to doing so if given five more years. 

The QALY measure counts years as equal in value. so long as the quality of those 
years is the same. QALY arithmetic assumes that. when the quality of each year is iden
tical. two years of life are twice as valuable as one, and that two years of life for one 
person have the same value to that individual as one year for each of two other 
people has in total. An alternative. whole-life understanding of what counts as a health 
benefit would not necessarily permit a summing of numbers of years to represent the 
value of quantity of life. For example. someone given two extra years might not judge 
her life as a whole to have been made better by twice the amount by which someone 
else judges his life to have been made better by being given one extra year (Griffin 1989). 

Measurement of the quality of life involves further challenges along these lines. The 
value assigned to a state of health such as mild arthritis or blindness varies according 
to whether the respondent has experienced these conditions. Healthy people may not 
be able to imagine what it is like to live with a given disability or symptom. Healthy 
people consistently rate conditions such as blindness as imposing greater burdens 
than do the blind themselves. In part. this is because they do not understand how 
successful people can be in coping with their disability. and bow little effect the 
disability may have on their ability to enjoy life. The problem is not fully solved. 
however, by relying solely on the responses of those who have had experience with 
the conditions in question. To make the best of their bad situation. they may have changed 
their life goals and reduced their expectations of what they might hope to achieve. do. 
and enjoy. While this kind of adjustment to one's real limitations typically enhances 
the value of life as a whole. having to give up worthwhile pursuits and activities which 
a disability makes difficult or impossible should count as lowering the objective quality 
of life. regardless of subjective satisfaction. A satisfactory measure of the relative value 
of health states for individuals may require combining objective and subjective evalu
ations, a task which has not yet been successfully undertaken in health measurement. 

Ethical Issues in the Distribution of Health Benefits 

How should measures of health-related quality of life be used in allocating health-care 
resources? One option, as mentioned above. is maximization of the total sum of units 
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of health-related quality of life: indeed. it is widely assumed that this is the point of the 
measurement. There are. however. alternative principles of allocation which use these 
same measures. and defenders of maximization must answer some important ethical 
challenges. 

If we are concerned only about the highest total amount of health benefits. rather 
than about their distribution among individuals. a patient in severe distress might 
lose out in competition for health funds to a number of patients in much better 
condition. providing that the aggregate gain in health-related quality of life of the 
latter group was greater. ln the extreme case. a person with a life-threatening. treat
able condition would be allowed to die so that others could enjoy relief from mild 
discomfort. The total maximizing strategy assumes. controversially. that the latter should 
out weigh the benefit of saving a life simply provided that the total gain per dollar from 
helping the many is larger. but in common moral intuition rescuing people from 
calamities. or averting them altogether. ought lo have some priority over lesser forms 
of aid. 

One apparent virtue of QALYs and other measures of health-related quality of life is 
their inherent equality. As with utilitarianism. one unit of bencllt counts the same no 
matter who enjoys it. But from a different point of view. maximization of the sum total 
of benefits docs not treat people on equal terms. Those who can be cheaply cured. for 
example. would always take priority over those whose cure would cost more per unit 
of benefit. Maximization of health benefits treats patients the same if they stand to gain 
by the same amount per dollar of expenditure: but in the other view of equality. 
health-care resources are allocated equally only if patients are treated the same who 
have the same health-care needs. 

Maximization of health benellts measured in QALYs favors the young. since in 
general they will enjoy the benefits of a particular health service for more years. To 
some critics. this is unjust on its face. But others hold that under maximization the young 
are not favored enough: a 20-year-old person who might be given 10 extra QALYs would 
lose out to a 65-year-old who might live another 11 QALYs using the same resources. 
As mentioned above. an alternative measure of benefit which focuses on the value to 
lives as a whole might not count the years of these two patients as offering the same 
benefits. Even if we adjusted the measure accordingly. however. distributional consid
erations might prompt us to favor the younger patient on the grounds that each 
person should be given an opportunity for ''fair innings." the chance to live at least a 
good part of the prime of life (Williams 199 7). 

Critics of the maximizing principle have urged a number of alternatives. For example. 
some priority might be given to the most critically ill. or to other groups whose well
being is of greatest concern . In the most elaborate program yet undertaken of explicit 
rationing in health care, the American state of Oregon retreated from an initial 
maximizing strategy to one which used categories of health-care services ranked by 
moral importance. with acute life-saving care given highest priority (Strosberg et al. 
1992). Another alternative would provide weighted lotteries. with patients given 
chances for resources in proportion to the amount of benefit they would receive per 
dollar of treatment. In the view of its proponents. this procedure would recognize that 
patients who would benefit less still have some claim on resources. one that a pure 
maximization strategy counts for nothing (Goodwin 1992). 
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Defenders of total maximization have argued that all these objections can be accom
modated within that strategy. One suggestion is that the worst health outcomes be 
given weights which distinguish them from less bad outcomes. In some cases. the result 
would be that interventions that would avert very bad outcomes would not be given 
higher priority than interventions that prevented milder but much more numerous out
comes: this mode of measurement would block at least some of the trade-offs that seem. 
intuitively. to slight those in the greatest need. while still allowing useful comparisons 
between treatments offering the lesser benc!its. A different strategy for blocking these 
trade-offs involves measuring and counting the strength of preferences of fellow cit
izens that their compatriots in need be rescued. even at the cost of forgoing a greater 
quantity of benefit distributed in small amounts over large numbers of people. Ln 
effect. their distress at standing by while those with severe health needs go untreated 
would be added to the suffering of the afflicted person. and the resulting sum might 
then be larger than the total of small benefits which would otherwise command the 
scarce resources in question. This adjustment. however. seems to mix health-related 
benefits with other bcnc!its. which strays from the domain of CEA: it would. in effect. 
allocate on the basis of popularity. ln any case. it seems to offer the wrong reason to 
favor priority for the worst off. which we view as important not because others care 
but because those in greatest need are entitled to our help. 

Even if we accept the thesis that macro-allocation of health-care resources should 
aim to maximize QALYs (weighted or otherwise). further ethical choices are unavoid
able. For example. some insist that future QALYs be given the same value as present 
QALYs. on the grounds that the moral importance of a healthy life year is independent 
of when it is realized. Discounting the value of future health benefits merely because 
they occur in the future. in this view. is nonsensical. But the allocation of health resources 
is in large part an economic decision. and it is standard practice to discount future expen
ditures. In CEA. health consequences arc usually discounted as well. One reason is that. 
in their actual spending and budgeting decisions. the public seems to give future 
health benefits a lower present-clay value. Another is that a practice of discounting costs 
but not benefits arguably leads to paradoxical results: if future benelits can be bought 
with discounted expenditures. health-care interventions should very often be postponed. 
The debate over discounting health benc!its within CEA is partly over logic and partly 
over empirical issues. but its bearing on the allocation of health-care resources 
charges the controversy with ethical significance (Brock and Wilder 200fi). 

Other Principles of Allocation 

Thus f<u- we have considered allocation principles which arc based. in one way or another. 
on the individual's need for treatment and potential bene!it from treatment. Health
care allocations have served other goals. however. In the nineteenth century. aclvo
cc1tes of social medicine. which sought to improve health by socia l and environmental 
reforms as well as by access to health-care services. argued that the national 
investment required was justified because it would provide a healthier workforce. The 
practice of triage in military medicine puts a premium on a wounded soldier's lighting 
potential. Those deciding whom to treat in the poorest sub-Saharan African countries 
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with expensive antiretroviral therapy for AIDS have been urged to give priority to skilled 
workers and to parents of young children, to avoid a general collapse of the country 's 
social structure. In times of rapidly spreading infectious diseases, such as SARS or 
pandemic avian influenza, benefits to treated individuals may take a back seat to the 
overwhelming necessity of containing the spread of the disease. 

According to some theorists, the degree of one's responsibility for one's own state of 
health should sometimes be a factor in deciding how health-care resources ought to 
be allocated. By adopting healthy habits of living, many people can help themselves 
more than their doctors can help them. Those who fail to take the steps necessary 
to stay healthy, in this view, thereby forfeit some of their entitlement to care. This 
conclusion is based on the premise that those who take risks should be made to bear 
part of the cost themselves, and also on the argument that the basis for entitlement to 
health care is ordinarily that patients become ill through no fault of their own. When 
the illness is the patient's fault, in this view, there is a reduced entitlement (Cappelen 
and Norheim 2005; Wilder 2006). 

Though the theme of personal responsibility for health has been sounded period
ically in health policy debates, it has not been much used as the basis for alloca
tion of resources. One reason is that it is often uncertain whether changes in habits, 
be these losing weight, quitting smoking, moderating alcohol intake, or reducing 
stress, were within the power of the individual in question. Another objection to 
setting priorities in health care according to the degree of personal responsibility for 
illness is that those who adopt unhealthy lifestyles can be made to pay their own way 
by imposing fees that reflect risks and costs. In some jurisdictions cigarette taxes are 
high enough to ensure that smokers, as a group, present no net cost to non-smokers. 
Finally, it has not escaped notice that the "bad habits" for which individuals are held 
responsible are largely their sins - gluttony, sloth, lust, and the rest - whereas other 
risks to health, such as child-bearing, are subsidized without complaint. A rare 
instance of what seems to be allocation according to degree of responsibility for illness 
is the refusal of some transplant surgeons to provide alcoholics with healthy livers (when 
non-alcoholics are competing for the same life-saving resource) . Even here, however, 
the explanation given by the surgeons tends to be that alcoholics would enjoy fewer 
QALYs rather than that these patients have not earned the care (Mccallum and 
Masterton 2006). 

Allocation and Social Justice 

How should ethical judgments in health resource allocation take into account broader 
issues of social justice? Much of the literature on the subject focuses, understandably, 
on how best to weigh competing needs of individuals needing care or protection. We 
expect people to be treated according to what they need and what can be done for them, 
and not according to who they are or how well they have done in life. In practice, devi
ations from these precepts nearly always favor the better-off (Tudor Hart's "Inverse Care 
Law" - see Hart 1971), and are generally viewed as moral flaws in health systems. 

But might a "bias" (i.e., priority) in favor of the less well-oIT be justifiable, or even 
requisite? Our societies are imperfectly just: all are hierarchical, and the pecking order 
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in actual societies never coincides with such inequalities that theorists of justice might 
condone. The universal social gradient in health - the association between wealth (and 
socioeconomic status) and health - reflects a complex and incompletely understood web 
of causes. including the impact of poverty and inequality on health. the effect of poor 
health on earnings. and other factors that affect both health and earnings. For some. 
any signi!icant disparities in health between rich and poor (and those coinciding with 
other social boundaries. such as race and ethnicity) are an offense to justice, and nar
rowing these gaps should be accepted as a national priority (Marchand cl al. 1998). 
What actions this would entail depends on our understanding of the sources of the social 
gradient. Outside the health sector. some of the contributing factors are obvious. such 
as inadequate control of vermin in public housing projects. It is less clear. given evid
ence currently available. whether reductions in overall socioeconomic inequality are 
necessary for. or would effect. substantial reductions in health gaps. 

Within the health sector. we would expect disparities in health to narrow if we were 
lo steer resources for health toward those occupying the lower rungs of the socioeco
nomic and social ladder. This is a different policy from giving priority to the sickest or 
most vulnerable patients. though it is true that the latter are overrepresented among 
the poor and marginalized. [t would direct us to give priority to people who are in sim
ilar health states, so long as they are less fortunate overall. 

Setting priorities in health resource allocation to promote equity among the more 
and the less fortunate requires a choice between '·egalitarian" and "prioritarian" 
goals. Egalitarians want equality: "prioritarians" merely favor giving some degree of 
priority to the worst-off. The former aim at narrowing health gaps: the latter seek to 
improve the lot of those closer to the bottom (Parfit 1991 ). In practice, these may re
commend similar (or even identical) policies, but they could diverge: and criteria for 
judging success might be quite different. Public health measures that are effective in 
improving the health of the poor and marginalized may prove to be as beneficial to the 
better-off, or even more so. and existing gaps in prospects for long life and good health 
may persist or even widen. For prioritarians, but not for egalitarians. the fact that the 
benefit of these measures is not confined to the low end of the socioeconomic spectrum 
would not only be acceptable. but would be a strong point in their favor. 

Democratic Choice 

To what extent should macro-allocation of health-care resources be the result of 
democratic decision-making? Two lines of argument point lo a key role. 

One argument offered in favor of resolving disagreements over macro-allocation 
through democratic choice is the alleged want of a reasoned alternative. In this view. 
there is little hope of reaching consensus on principles or patterns of allocation of health
care resources . lntercultural and interpersonal variation in views of justice. and of what 
justice requires in health care. point to very different macro-allocation policies. and there 
is as little chance of agreement on the latter as there is of agreement on politics and 
morality. Since no argument or data will convince everyone to adopt the same posi
tion. there is no way to proceed to an acceptable policy of macro-allocation other than 
to vote (Daniels 1993). 
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A second reason to look to democratic participation and decision-making in the macro
allocation of health resources is that these processes might provide a kind of procedu
ral justice. Whether the results of such a process conformed to what any philosophers 
or health planners considered just, they would still represent the combined preferences 
of the very population whose care would be governed by the priorities arrived at 
through democratic choice. 

As demands increase for finite resources, the concept of democratic decisions on the 
allocation of health-care resources is increasingly attractive in the absence of any agree
ment on principles of allocation. Governments find rationing unpopular, regardless of 
how it is carried out, and democratic procedures promise to shift responsibility away 
from officials. Some priority-setting initiatives, such as that of the American state of 
Oregon, have encouraged public participation on a mass scale to provide advice to a 
Health Services Commission. Other governments, including one in New Zealand, have 
commissioned studies of how individuals from diverse demographic and ethnic groups 
respond to a series offictionalized allocation dilemmas. Skeptics have faulted these pro
grams on the grounds that the citizens participating in these hypothetical choices are 
often ill-informed, that, in any case, the degree of democratic involvement is small, and, 
more sweepingly, that these measures are actually subtle marketing campaigns to get 
the public to accept less provision of health care. Moreover, procedural approaches to 
health resource priority setting do not eliminate the need to think these questions through 
on their merits, for participants are expected to promote not their personal interests 
but, rather, their vision of what fairness requires (Ashcroft 2008). 

Conclusion 

The need for principles of macro-allocation is becoming ever more apparent as costs of 
health care rise, populations age (in the countries with the costliest health-care sys
tems), and the growth of resources fails to keep step. Physicians have not in general 
received training for, or been accustomed to, tailoring their practices to these prin
ciples, and those who pay and regulate the physicians turn more frequently to 
economists and others who offer a rational basis for allocation decisions. Cost-effectiveness 
(value for money) is an important objective, but ifthe allocation is to be ethically defen
sible it cannot be the only one. The ethical assumptions and theories of those who allo
cate health resources will come under increasing scrutiny and analysis in bioethics in 
the years ahead. 
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Is There a Right to Health Care and, If So, 
What Does It Encompass? 

NORMAN DANIELS 

Is There a Right to Health Care? 

Legal vs moral rights to /Jen/th cnre 

One way to answer this question is to adopt the stance of legal positivists. who claim 
there are no rights except those embodied in actual institutions through law. We would 
then be able to reply that, in nearly every advanced industrial democracy. there is a 
right to health care. since public health protections arc provided to whole populations. 
reducing the risk of disease and injury. and institutions exist in them that also assure 
everyone access to needed personal medical services regardless of ability to pay. A notable 
exception among developed countries is the United States. where many poor and 
near poor people have no insurance coverage for. and thus no assured access to, 
medically necessary services, although by law they cannot be denied emergency 
services. In some developing countries. there is a constitutional right to health care. 
though the assertion of this legal right is often not matched by health care adequate 
to meet population needs. 

Internationally. there is a legal framework that recognizes a human right to health 
and health care as the result of covenants and treaties signed by many countries. This 
international legal framework assigns primary responsibility for assuring the "progressive 
realization" of a right to health and health cure to signatory governments. It also allirrns 
a duty of signatory countries to assist other states in realizing such a right. The claim 
that persons have a (legal or moral) right to health (as opposed to health care) is con
tained in international human rights treaties. but it is considered to be conceptually 
confused by some. After all, if everything humanly possible is done to protect health. 
but it fails anyway, then no right is violated. A more charitable gloss on the claim to 
a right to health would understand it as a right to the fair distribution of the socially 
controllable factors that affect health and its distribution. These factors include personal 
medical services. public health protections, and the fair distribution of the social deter
minants of health. including various other rights. opportunities. education. income. and 
wealth (Daniels ct al. 2000). In what follows . we shall restrict the discussion to a right 
to health care. understanding health care broadly to include both public health 
protections and personal medical services. 
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At the national level. the legal right to health care. in particular to personal 
medical services. is embodied in a wide variety of types of health-care systems. These 
range from national health services. where the government is the provider of services 
_as in Great Britain - to public insurance schemes. where the government finances 
services - as in Canada - to mixed public and private insurance schemes - as in Germany 
and the Netherlands. Despite these differences in the design of systems. there is a broad 
overlap in the scope or content of the legal right to health care in these countries. Most 
cover "medically necessary" services. including a broad range of preventive. curative. 
rehabilitative. and long-term care for physical and mental diseases. disorders. and 
disabilities. Most exclude uses of medical technologies that enhance otherwise normal 
functioning or appearance. such as purely cosmetic surgery. The legal rights vary 
in significant ways. however. for example in the degree to which they cover new 
reproductive technologies. or in the types of mental health and long-term care ser\'ices 
that are offered. 

In the context of rising costs and the rapid dissemination of new technologies. there 
is growing debate in many countries about how to set limits on the scope of a right 
to health care. This debate about the scope of a right to health care pushes moral 
deliberation about such a right into the forefront. even where a legal right is recog
nized. Legal entitlements. most people believe. should reflect what society is morally 
obliged to provide by way of medical services. What. then. is the basis and scope of a 
moral right to health care? 

Positil'e vs negative rigllls 

A right to health care is a positive as opposed to a 11mntive right. Put quite simply. a 
positive right requires others to do something beneficial or enabling for right-bearers. 
whereas a negative right requires others to refrain from doing something, usually 
harmful or restrictive. to right-bearers. To say that others are required to do something 
or lo refrain from doing something is to say they must so act or refrain even if they 
could produce more good or improve the world by not doing so (Thomson 1990). For 
example. a negative right to free expression requires others to refrain from censuring 
the expression of the right-bearer even if censuring this speech would make a better 
world. Some public health measures that protect people against interference with their 
health. such as environmental protections that protect people against polluters of air. 
water. and food sources. might be construed as requirements of a negative right. More 
generally. however. a right to health care imposes an obligation on others to assist the 
right-bearers in obtaining needed and appropriate services. Specifically. claiming a right 
to health care includes these other claims: society has the duty to its members to 
allocate an adequate share of its total resources to health-related needs: society has the 
duty to provide a just allocation of different types of health-care services, taking into 
account the competing claims of different types of health-care needs. ranging from 
protections against certain kinds of risks to treatment for disease. injury. and other kinds 
of health impairments: each person is entitled to a fair share of such services. where a 
"fair share" includes an answer to the question. "Who should pay for the services?" 
(Daniels J 985). Health-care rights thus form a part of a broader family ol' positive 
"welfare" rights that includes rights to education and income support. Because 
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positive rights require other people to contribute their resources or skills to benefit 
right-bearers. rather than merely refraining from interfering with them, they have often 
been thought more difficult to justify than negative rights , and their scope and limits 
have been harder to characterize. 

Theories ofjustice mzd riglzts to health care 

lf we are to think of a right to health care as a requirement of justice. then we should 
look to more general theories of justice as a way to specify the scope and limits of that 
right. On some theories of justice, however. there is little basis for requiring people to 
assist others by meeting their health care or other needs. Libertarians. for example. believe 
that fundamental rights to properly, including rights to personal assets such as talents 
and skills, arc violated if society coerces individuals into providing "needed" resources 
or skills (Nozick 19 74). Some libertarians recognize an "imperfect" duty to act bene
ficently or charitably. but this duty involves discretion. It can be discharged in different 
ways that are matters of choice. People denied charity have no right to it and have no 
complaint against people who act charitably in other ways. Though some have 
argued that the difficulty of coordinating the delivery of charitable assistance might 
justify coercive measures (Buchanan 1984), and others have tried to show that even 
libertarians must recognize some forms of welfare rights (Sterba 19 8 5 ). most libertar
ians resist any weakening of the property rights at the core of their view (Brennan and 
Friedman 1981). 

A specter sometimes raised by libertarians against the idea of a right to health 
care is that such a right is a ''bottomless pit." Since new technologies continuously 
expand the scope of "medical needs." a right to health care would give rise to 
unlimited claims on the resources of others (Engelhardt 1986; Fried 1969). Protecting 
such an expansive right to health care would not be compatible with the function 
of a libertarian "minimal state" to assure the non-violation of rights to liberty and 
property. 

Though there remains controversy about whether utilitarians can provide a basis 
for recognizing true moral rights, there are strong utilitarian arguments in favor of 
governments assuring access to at least some broad range of effective medical services. 
Preventing or curing disease or disability reduces suffering and enables people to func
tion in ways that contribute to aggregate welfare. In addition. knowing that health
care services are available increases personal security and strengthens the ties of 
community. Utilitarians can also justify redistributing the burden of delivering these 
benefits to society as a whole, citing the decreasing marginal utility of money to sup
port progressive financing of health-care services (Brandt 19 79). 

Beneath these quite general arguments, however. there lies a more specific contro
versy about the scope of utilitarian entitlements to health care. There seems to be little 
utilitarian justification for investing resources in health care if those resources would 
produce more net welfare when invested in other things, yet many people believe they 
have moral obligations to assist others with their health-care needs even at a net cost 
in utility. For example, some highly expensive and effective medical treatments that 
most people believe should be offered to people might not be "cost beneficial" and 
thus not defensible on utilitarian grounds. Similarly, many forms of long-term care, 
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especially for those who cannot be restored to productive social activity, are also 
difficult to defend on utilitarian grounds, yet we insist our health-care systems are obliged 
to provide such services. 

Lack of moral acceptance of the distributive implications of utilitarianism makes 
many uncomfortable with the use of methods, such as cost-effectiveness analysis 
(CEA), that are intended to guide decisions about resource allocation in health care. 
For example, an assumption of CEA is that a unit of health benefit, such as a quality
adjusted life year (QALY), is of equal value or importance regardless of where it is 
distributed. But this assumption does not capture the concerns many people have about 
the degree of priority we should give to the sickest patients, or the view that it is more 
important to deliver a greater benefit to fewer people than it is to maximize the aggre
gate benefit by giving a more modest benefit to a larger number of people (Daniels 199 3; 
Nord 1993). 

Two points about a utilitarian framework for a right to health care are worth 
noting. Recognizing a right to health care is compatible with recognizing limits on 
entitlements that result from resource scarcity and the fact that there are competing 
uses of those resources. Consequently, recognizing a right to health care need not open 
a bottomless pit. Second, just what entitlements to services follow from a right to health 
care cannot be specified outside the context of a system properly designed to deliver 
health care in a way that promotes aggregate utility. For the utilitarian, entitlements 
are system-relative. The same two points apply to other accounts of the foundations and 
limits of a right to health care. 

Because many people reject the utilitarian rationales for health care (and other 
welfare) rights , theorists have explored other ways to ground such rights. Some claim 
that these rights are presupposed as enabling conditions for the exercise of other rights 
or liberties, or as practical presuppositions of all views of justice (Braybrooke 19 8 7) or 
as a way of avoiding vulnerability and exploitation (Goodin 1988). One approach that 
has been developed in some detail views a right to health care as a special case of a 
right to equality of opportunity (Daniels 1985). This approach shows how the most 
important contractarian theory of justice, Rawls' s ( 19 71) account of justice as fairness, 
can be extended to the problem of health care, since that theory gives prominence to 
a principle protecting equality of opportunity (Rawls 1993). Without endorsing that 
account here, we shall use it to illustrate further the complexity surrounding the 
concept of a right to health care. 

Equal opportunity and a right to health care 

The central observation underlying this account of a right to health care is that 
disease and disability restrict the range of opportunities that would otherwise be open 
to individuals - that is, that it would be reasonable for people to incorporate within 
their plans of life. This is true whether they shorten our lives or impair our ability to 
function, including through pain and suffering. Health care in all its forms, whether 
public health protections or medical, preventive, acute, or chronic care, aims to keep 
people functioning as close to normally as possible. Since we are complex social cre
atures, our normal functional capabilities include our capabilities for emotional and 
cognitive functioning, not just our physical capabilities. Health care thus preserves for 
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us the range of exercisable opportunities we would have. were we not ill or disabled, 
given our talents and skills. 

The significant contribution health care makes to protecting the range of opportun
ities open to individuals is nevertheless limited in two important ways. It is limited 
because other things. such as the distribution of wealth. income, and education, 
also profoundly affect equality of opportunity. It is also limited because health care, by 
restricting its aim to protecting normal functioning, leaves the normal distribution of 
talents and skills unmodified. It aims to help us function as "normal" competitors and 
cooperators, not strictly equal ones. 

It might seem that other recent work on egalitarian approaches to distributive 
justice would abandon the limit involved in the appeal to normal functioning. For 
example. early formulations of the view that the target of justice is equality of oppor
tunity for welfare or advantage (Arneson 1988: G. A. Cohen 1989) or equality of 
capabilities (Sen 1980; 1992) might seem to require us to use health-care techno
logies whenever doing so would equalize opportunity for welfare or advantage or 
equalize capabilities. For example, if through medical intervention we can "enhance" 
the otherwise normal capabilities of those who are at a competitive disadvantage, 
then our commitment to equality of opportunity requires us to do so. Obviously, this 
version of an equal opportunity account would vastly expand the moral requirements 
on medicine. yielding a right to health care much more expansive than any now 
embodied in actual systems and, arguably, one that would make administration of a 
health-care system unwieldy (Sabin and Daniels 1994). 

The challenge from such views to a limit set by normal functioning is more 
apparent than real (Daniels 2008). The equal opportunity for welfare or advantage view 
was originally developed in order to avoid the "expensive taste" problem that confronted 
the theory that happiness (welfare) should be the object of egalitarian concerns 
(Dworkin 19 81 ). but expensive preferences for non-pathological but medically correctable 
deficits in traits pose an analogous problem. Sen (1999) also moves away from an 
egalitarian view of capabilities to one that says we owe each other only sufficient sets 
of capabilities. which may imply that his view converges significantly with the normal 
functioning view. In any case, our concern for equality must be reconciled with con
siderations of liberty and efficiency in arriving at the overall requirements of justice (Cohen 
1995; Daniels 1996; Sen 1992). Such a reconciliation seems to underlie the limits we 
commonly accept when we appeal to equality of opportunity. We generally believe that 
rights to equal opportunity are violated only if unfair social practices or preventable 
or curable diseases or disabilities interfere with the pursuit of reasonable plans of life 
within our society by making us lose competitive advantage. We accept. however. the 
fact that the natural distribution of talents and skills, working in an efficient market 
for them, will both enhance the social product and lead to inequalities in social out
comes. A just society will try to mitigate the effects of these inequalities in competitive 
advantage in other ways than by eliminating all eliminable differences in capabilities. 
For example. on Rawls 's account, transfers that make the worst off as well off as they 
can be mitigate the effects on equality of allowing the natural distribution of talents 
and skills to enhance productivity. In what follows. the account of a right to health 
care rests on a more limited appeal to equal opportunity, one that takes the mainten
ance of normal functioning as a reasonable limit. 
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What Does a Right to Health Care Include? 

System-relative entitlements 

By making the right to health care a special case of rights to equality of opportunity, 
we arrive at a reasonable, albeit incomplete and imperfect, way of restricting its scope 
while still recognizing its importance. The account does not give individuals a basic 
right to have all their health-care needs met. At the same time, there are social obli
gations to design a health-care system that protects opportunity through an appropriate 
set of health-care services. If social obligations to provide appropriate health care are 
not met, then individuals are definitely wronged. For example, if people are denied access 
- because of discrimination or inability to pay - to a basic tier of services adequate to 
protect normal functioning, injustice is done to them. If the basic tier available to 
people omits important categories of services (for example, whole categories of mental 
health or long-term care or preventive services), without consideration of their effects 
on normal functioning, their rights are violated. 

Still, not every medical need gives rise to an entitlement to services. The scope and 
limits of rights to health care - that is, the entitlements they actually carry with them 
- will be relative to certain facts about a given system. For example, a health-care 
system can protect opportunity only within the limits imposed by resource scarcity and 
technological development within a society. We cannot make a direct inference 
from the fact that an individual has a right to health care to the conclusion that this 
person is entitled to some specific health-care service, even if the service would meet a 
health-care need. Rather, the individual is entitled to a specific service only if, in the 
light of facts about a society's technological capabilities and resource limitations, it should 
be a part of a system that appropriately protects fair equality of opportunity. As we shall 
see shortly, reasonable people will disagree about what to include among these entitle
ments, and resolution of those disagreements will require a fair deliberative process. 
The equal opportunity account of a right to health care not only makes entitlements 
to health care system-relative, like the utilitarian account, but it must be supple
mented with a fair process that ultimately determines the specifics of those entitlements. 

Effective treatment of disease and disability 

The health care we have strongest claim to is care that effectively promotes normal 
functioning by reducing the impact of disease and disability, thus protecting the range 
of opportunities that would otherwise be open to us. Just what counts as "effective," 
however? And what should we do about hard cases on the boundary between treat
ment of disease or disability and enhancement of capabilities? 

It is a common feature of public and private insurance systems to limit care to 
treatments that are not "experimental" and have some "proven effectiveness." Unfor
tunately, many services that count as standard treatment have little direct evidence 
about outcomes to support their use (Hadorn 1992). They are often just customary 
treatment. Furthermore, it is often controversial just when new treatments or technologies 
should count as "safe and efficacious. " What counts as "reasonably effective" is then 
a matter of judgment and depends on the kind of condition and the consequences of 
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not correcting it. We might, for example. want to lower our standards for e!Tectiveness 
when we face a treatment of last resort. or raise them if resource scarcity is very great. 
On the other hand, we do not owe people a chance to obtain miracles through what
ever unproven procedures they prefer to try. 

By focusing a right to health care on the maintenance of normal functioning , a line 
is drawn between uses of medical technologies that count as legitimate "treatments" 
and those that we may want but which do not meet our "health-care needs." 
Although we may want medical services that can enhance our appearance. like 
cosmetic (as opposed to reconstructive) plastic surgery, or that can optimize our 
otherwise normal functioning, like some forms of counseling or some uses of Prozac. 
we do not truly need these services to maintain normal functioning. We are obliged to 
help others achieve normal functioning, but we do not "owe" each other whatever it 
takes to make us more beautiful or strong or completely happy (Daniels 1985). 

Though this line is widely used in both public and private insurance practices, it leaves 
us with hard cases. Some of the hardest issues involve reproductive technologies. 
Abortion, where there is no preventive or therapeutic need, does not count as "treat
ment" because an unwanted pregnancy is not a disease or disability. Some people 
nevertheless insist that requirements of justice, including a right to control one's body. 
mean that non-therapeutic abortion should be included as an entitlement in a health
care system. Some national health insurance schemes do not cover infertility services. 
Yet infertility is a departure from normal functioning, even if some people never want 
to bear children. Controversy may remain about how much social obligation we have 
to correct this form of impaired opportunity. especially where the costs of some inter
ventions, such as in vitro fertilization, are high and their e!Tectiveness is modest. 
Different societies will judge this question di!Terently. in part because they may place 
different values on the rearing of biologically related children or on the experience of 
childbearing. 

Hard cases involve non-reproductive technologies as well. In the United States, for 
example, many insurers will cover growth-hormone treatment only for children 
deficient in growth hormone, not for those who are equally short but without any 
pathology. Yet the children denied therapy will su!Ter just as much as those who are 
eligible. Similar difficulties are involved in drawing a line between covered and 
non-covered uses of mental health services (Sabin and Daniels 1994). As in the cases 
of reproductive technologies, there is room for different societies to "construct" the 
concept of mental disorder somewhat differently, with resulting variation in decisions 
about insurance coverage. 

Rights and limits on effective treatments 

Even when some health-care service is reasonably e!Tective at meeting a medical need. 
not all such needs are equally important. When a disease or disability has little impact 
on the range of opportunities open to someone. it is not as morally important to treat 
as other conditions that more seriously impair opportunity. The effect on opportunity 
thus gives us some guidance in thinking about resource allocation priorities. 

Unfortunately, the impact on our range of opportunities gives only a crude and 
incomplete measure of the importance or priority we should give to a need or service. 
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In making decisions about priorities for purposes of resource allocation in health 
care, we face difficult questions about distributive fairness that arc not answered by 
this measure of importance. For example. we must sometimes make a choice between 
investing in a technology lhal delivers a signif1canl benefit lo f'ew people or one that 
delivers a more modest benefit lo a larger number of people. Sometimes we must make 
a choice between investing in a service that helps the sickest. most impaired patients. 
or one that helps those whose functioning is less impaired. Sometimes we must decide 
between the fairness of giving a scarce resource to those who derive the largest benefit. 
or giving a broader range of people some chance at getting a bcncf1l. fn all these cases. 
we lack clear principles for deciding how to make our choices. and the account of a 
right to health care we arc discussing does not provide those principles either (Daniels 
199 3 ). Some methodologies. like cost-effectiveness analysis. are intended to help us make 
appropriate resource allocation decisions in these kinds of cases. But these methodologies 
may themselves embody controversial moral assumptions about distributive fairness. 
This means they cannot serve as decision procedures for making these choices and can 
at best serve as aids to decision-makers who must be explicit about the moral reason
ing that determines the distributive choices they make (Gold cl al. J 99fi: !OM 200fi). 

In any health-care system. then. some choices will have to be made by a fair. 
publicly accountable. decision-making process. Just what constitutes a fair decision
making procedure for resolving moral disputes about health-care entitlements is itself 
a matter of controversy. ll is a problem that has rarely been addressed in the litera
ture. Our rights are not violated. however. if the choices that are made through fair 
decision-making procedures turn out to be ones that do not happen lo meet our 
personal needs. but instead meet needs of others that arc judged more important 
(Daniels and Sabin 2007). 

Choice or Consent and the Exercise of our Right to Health Care 

Our entitlements to personal medical services are mediated by individual choice in the 
following sense: we can. if competent and informed. refuse to accept what we are owed 
in the way of medical treatments. For example. we may consent to a "do not resusci
tate" order and then providers no longer owe us efforts at resuscitation if our hearts 
stop. In the context of preventive. public health interventions. such choice or consent 
does not generally mediate the delivery of what is owed. Workers. for example. can
not insist on working in places where an airborne toxin exceeds some imposed safety 
standard: they cannot refuse the protection in the way they might a medical service. 
Choice thus plays different roles in our exercise of our right to medical services and our 
right to certain public health protections. 

How equal 111ust our rights to lzeallh care be? 

How equal must our rights to health care be? Specif1cally, must everyone receive 
exactly the same kinds of health-care services and coverage. or is fairness in health 
care compatible with a "tiered" system? Around the world. even countries that offer 
universal health insurance difler in their answers to this question. In Canada and orway, 
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for example, no supplementary insurance is permitted. Everyone is served solely by the 
national health insurance schemes, though people who seek additional services or more 
rapid service may go elsewhere, as some Canadians do by crossing the border. In Britain, 
supplementary private insurance results in about 10 percent of the population gain
ing quicker access to services for which there is extensive queuing in the public 
system. Basing a right to health care on an obligation to protect equality of opportun
ity is compatible with the sort of tiering the British have, but it does not require it. 
and it imposes some constraints on the kind of tiering allowed. 

The primary social obligation is to assure everyone access to a tier of services that 
effectively promotes normal functioning and thus protects equality of opportunity. Since 
health care is not the only important good. resources to be invested in the basic tier 
are appropriately and reasonably limited - for example, by democratic decisions about 
how much to invest in education or job training as opposed to health care. Because of 
their very high "opportunity costs," there will be some beneficial medical services that 
it will be reasonable not to provide in the basic tier. or to provide only on a limited basis 
- for example. with queuing. To say that these services have "high opportunity costs" 
means that providing them consumes resources that would produce greater health or 
other benefits. and protect opportunity more, if used in alternative ways. 

In a society that permits significant income and wealth inequalities, some people will 
want to buy coverage for these additional services. Why not let them? After all, we allow 
people to use their after-tax income and wealth as they see fit to pursue the ··quality 
oflife" and opportunities they prefer. The rich can buy special security systems for their 
homes. They can buy safer cars. They can buy private schooling for their children. Why 
not allow them to buy supplementary health care for their families? 

One objection to allowing a supplementary tier is that its existence might undermine 
the basic tier either economically or politically. It might attract better-quality 
providers away from the basic tier, or raise costs in the basic tier. reducing the ability 
of society to meet its social obligations. The supplementary tier might undermine 
political support for the basic tier - for example, by undercutting the social solidarity 
needed if people are to remain committed to protecting opportunity for all. These 
objections are serious. and where a supplementary tier undermines the basic tier in 
either way, economically or politically, priority must be given to protecting the 
basic tier. In principle, however, it seems possible to design a system in which the 
supplementary tier does not undermine the basic one. If that can be done. then a 
system that permits tiering avoids restricting liberty in ways that some find seriously 
objectionable. 

A second objection is not to tiering itself. but to the structure of inequality that results. 
Compare two scenarios. In one, most people are adequately served by the basic tier and 
only the best-off groups in society have the means to, and see the need to. purchase 
supplementary insurance. That is the case in Great Britain. In another. the basic tier 
serves only the poorest groups in society and most other people buy supplementary 
insurance. The Oregon plan to expand Medicaid eligibility partly through rationing the 
services it covers has aspects of this structure of inequality, since most people are 
covered by plans that avoid these restrictions (Daniels 1991). The first scenario seems 
preferable to the second on grounds of fairness. In the second, the poorest groups can 
complain that they are left behind by most others in society even in the protection of 
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their health. In the first. the majority have fewer grounds for reasonable resentment 
or regret. 

If the basic tier is not undermined by higher tiers, and if the structure of the inequal
ity that results is not objectionable, then it is difficult to see why some tiering should 
not be allowed. There is a basic conflict here between concerns about equality and 
concerns about liberty, between wanting to make sure everyone is treated properly with 
regard to health care and wanting to give people the liberty to use their resources (after 
tax) to improve their lives as they see fit. In practice, the crucial constraint on the lib
erty we allow people seems to depend on the magnitude of the benefit available in the 
supplementary tier and unavailable in the basic tier. Highly visible forms of saving lives 
and improving function would be difficult to exclude from the basic tier while we make 
them available in a supplementary tier. In principle, however, some forms of tiering 
will not be unfair even when they involve medical benefits not available to everyone. 
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